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Wise Guys Holdings, LLC v. Commissioner of Internal Revenue, 140 T. C.
193 (U. S. Tax Court 2013)

In Wise Guys Holdings, LLC v. Comm’r, the U. S. Tax Court dismissed a case for lack
of jurisdiction after ruling that a second notice of final partnership administrative
adjustment (FPAA) was invalid. The court held that under I. R. C. § 6223(f), the IRS
cannot  issue a  second FPAA for  the same tax  year  without  evidence of  fraud,
malfeasance,  or  misrepresentation.  The  petitioner’s  filing  of  the  petition  was
untimely  in  relation  to  the  first  FPAA,  and  thus  the  court  lacked  jurisdiction,
emphasizing the strict procedural requirements in tax law.

Parties

Wise Guys  Holdings,  LLC (Petitioner),  Peter  J.  Forster  as  Tax  Matters  Partner
(TMP), and the Commissioner of Internal Revenue (Respondent) were involved in
this case. The case was heard in the U. S. Tax Court.

Facts

On March 18, 2011, the IRS mailed an FPAA (first FPAA) to Peter J. Forster, the
TMP of Wise Guys Holdings, LLC (WGH), for the partnership’s 2007 tax year. This
notice was sent to two addresses associated with Forster, one in Manassas, Virginia,
and the other in Great Falls, Virginia. Subsequently, on December 6, 2011, another
IRS office mailed a second FPAA (second FPAA) to Forster for the same tax year.
The second FPAA was similar in content to the first but contained different contact
information. The petitioner filed a petition in response to the second FPAA on March
12, 2012, which was within the statutory period for the second FPAA but after the
period for challenging the first FPAA had expired.

Procedural History

The petitioner filed a petition in the U. S. Tax Court on March 12, 2012, alleging
jurisdiction under I. R. C. § 6226(a)(1) or (b)(1). The respondent moved to dismiss
for lack of jurisdiction, arguing that the petition was not filed timely within 90 days
of the first FPAA or within 60 days following the 90-day period, as required by I. R.
C. § 6226(a)(1) and (b)(1). The court reviewed the motion and the objections raised
by the petitioner.

Issue(s)

Whether the second FPAA mailed to the petitioner for the same tax year was valid
under I. R. C. § 6223(f), which prohibits the mailing of a second FPAA absent fraud,
malfeasance, or misrepresentation of a material fact.

Rule(s) of Law

I.  R.  C.  §  6223(f)  states,  “If  the  Secretary  mails  a  notice  of  final  partnership
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administrative adjustment for a partnership taxable year with respect to a partner,
the Secretary may not mail another such notice to such partner with respect to the
same taxable year of the same partnership in the absence of a showing of fraud,
malfeasance, or misrepresentation of a material fact. “

Holding

The court held that the second FPAA was invalid under I. R. C. § 6223(f) because it
was issued without a showing of  fraud,  malfeasance,  or  misrepresentation of  a
material fact. Consequently, the petition filed in response to the second FPAA was
untimely as to the first FPAA, resulting in a lack of jurisdiction for the court to hear
the case.

Reasoning

The court’s reasoning was grounded in the strict interpretation of I. R. C. § 6223(f).
The court referenced prior cases involving notices of deficiency, such as McCue v.
Commissioner, to support its conclusion that a second notice issued without the
requisite conditions is invalid. The court noted that the second FPAA was similar to
the first in content but different in contact information, suggesting that its issuance
was likely due to a mistake or lack of communication within the IRS, rather than
fraud or malfeasance. The court rejected the petitioner’s argument that it should
apply equitable principles, stating that jurisdiction in TEFRA cases depends on the
filing of a timely petition in response to a valid FPAA. The absence of a timely
petition as to the first FPAA led to the dismissal of the case.

Disposition

The U. S. Tax Court granted the respondent’s motion to dismiss the case for lack of
jurisdiction, as the petition was not filed timely with respect to the valid first FPAA.

Significance/Impact

This case reinforces the strict procedural requirements under the Tax Equity and
Fiscal Responsibility Act of 1982 (TEFRA) and the importance of timely filing in
response to the IRS’s notices. It clarifies that I. R. C. § 6223(f) strictly prohibits the
issuance  of  a  second  FPAA for  the  same  tax  year  without  evidence  of  fraud,
malfeasance,  or  misrepresentation.  The  decision  underscores  that  the  court’s
jurisdiction cannot be invoked by equitable principles but is strictly governed by
statutory deadlines and conditions. The ruling serves as a reminder to taxpayers and
their representatives of the necessity of timely action in response to IRS notices and
the limited circumstances under which a second notice may be valid.


