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Kaufman v. Commissioner of Internal Revenue, 136 T. C. 294 (U. S. Tax Ct.
2011)

In  Kaufman v.  Comm’r,  the U.  S.  Tax Court  upheld the denial  of  a  charitable
deduction for a facade easement due to its failure to meet perpetuity requirements
under tax regulations. The court also addressed the deductibility of related cash
contributions, allowing deductions for 2004 but not 2003. The ruling clarifies the
legal  standards  for  conservation  easements  and  their  tax  treatment,  impacting
future similar cases.

Parties

Gordon and Lorna Kaufman, the petitioners, were the plaintiffs in this case. The
Commissioner  of  Internal  Revenue,  the  respondent,  was  the  defendant.  The
Kaufmans were the appellants in the appeal from the decision of the Tax Court,
while the Commissioner was the appellee.

Facts

In  1999,  Lorna  Kaufman purchased  a  property  in  Boston’s  South  End  historic
preservation district. In October 2003, she applied to the National Architectural
Trust (NAT) to donate a facade easement on the property, estimating its value at $1.
8 million. The application required a $1,000 deposit and a cash endowment of 10%
of the donation’s tax deduction value. On December 16, 2003, NAT agreed to accept
the donation contingent on receiving a signed agreement, a letter of concurrence,
and a $15,840 cash contribution by December 26, 2003, with an additional payment
due after  an appraisal.  The Kaufmans complied,  and the facade easement  was
recorded in October 2004. An appraisal completed on January 20, 2004, valued the
easement at $220,800, and the Kaufmans paid the remaining cash contribution in
August 2004. They claimed charitable deductions for the facade easement and cash
contributions on their 2003 and 2004 tax returns.

Procedural History

The Commissioner initially disallowed the deductions, leading to a deficiency notice.
The Kaufmans petitioned the Tax Court, which granted partial summary judgment to
the Commissioner in 2010, disallowing the facade easement deduction for failing to
meet perpetuity requirements. The Kaufmans moved for reconsideration, and the
court conducted a trial on the remaining issues of cash contributions and penalties.
The Tax Court ultimately affirmed its summary judgment ruling and addressed the
cash contributions and penalties in the final decision.

Issue(s)

1. Whether the facade easement contribution complied with the enforceability-in-
perpetuity  requirements  under  section  1.  170A-14(g)(6)  of  the  Income  Tax
Regulations?
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2. Whether the Kaufmans’ 2003 and 2004 cash payments to NAT were deductible as
charitable contributions?
3. Whether the Kaufmans were liable for accuracy-related penalties for their claimed
deductions?

Rule(s) of Law

Under section 170(h) of the Internal Revenue Code, a charitable contribution of a
qualified  real  property  interest,  such  as  a  conservation  easement,  must  be
exclusively  for  conservation  purposes  and  protected  in  perpetuity.  Section  1.
170A-14(g)  of  the  Income  Tax  Regulations  elaborates  on  the  enforceability-in-
perpetuity  requirement,  specifying  that  the  donee  must  be  entitled  to  a
proportionate  share  of  proceeds  upon judicial  extinguishment  of  the  easement.
Section 170(f)(8) requires substantiation of charitable contributions,  and section
6662 imposes accuracy-related penalties for underpayments due to negligence or
substantial understatements of income tax.

Holding

1.  The facade easement  contribution  did  not  comply  with  the  enforceability-in-
perpetuity  requirements  under  section  1.  170A-14(g)(6)  because  the  lender
agreement subordinated NAT’s rights to the bank’s mortgage, preventing NAT from
receiving its proportionate share of proceeds upon judicial extinguishment.
2. The 2003 cash payment was not deductible because it was conditional on the final
appraisal value, but the 2004 cash payment was deductible as it was unconditional.
3.  The  Kaufmans  were  liable  for  an  accuracy-related  penalty  only  for  their
negligence in claiming the 2003 cash payment deduction.

Reasoning

The  court  reasoned  that  the  facade  easement  failed  to  meet  the  perpetuity
requirement because the lender agreement did not guarantee NAT’s right to its
proportional share of proceeds upon extinguishment, as required by the regulations.
The court rejected arguments that the so-remote-as-to-be-negligible standard could
be applied to the extinguishment provision, emphasizing the strict requirement of
the donee’s right to proceeds. Regarding the cash contributions, the court found the
2003 payment conditional on the appraisal’s outcome, thus not deductible for that
year,  but  allowed  the  2004  payment  as  it  was  unconditional.  The  court  also
addressed  the  Commissioner’s  argument  of  quid  pro  quo,  finding  insufficient
evidence that the payments were for services provided by NAT. Finally, the court
determined that the Kaufmans were negligent in claiming the 2003 cash payment
deduction, warranting a penalty, but not for the facade easement due to the novel
legal issue involved.

Disposition
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The Tax Court affirmed its grant of partial summary judgment to the Commissioner
on the facade easement issue, denied the Kaufmans’ motion for reconsideration,
allowed  the  charitable  deduction  for  the  2004  cash  payment,  and  imposed  an
accuracy-related penalty for the 2003 cash payment deduction.

Significance/Impact

This case significantly impacts the enforceability of conservation easements for tax
purposes,  clarifying  that  the  donee  must  have  an  unconditional  right  to  a
proportionate share of proceeds upon judicial extinguishment. It also addresses the
deductibility of cash contributions made in conjunction with easement donations,
emphasizing the importance of their unconditional nature. The ruling serves as a
precedent for future cases involving similar tax issues and underscores the necessity
of compliance with detailed regulatory requirements for charitable deductions.


