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Alessio Azzari, Inc. v. Commissioner, 136 T. C. 178 (2011)

In Alessio Azzari,  Inc. v. Commissioner, the U. S. Tax Court ruled that the IRS
abused its discretion by refusing to consider subordinating a federal tax lien and
denying an installment agreement. The court found that the IRS’s erroneous legal
conclusion about lien priority caused the taxpayer’s inability to borrow against its
accounts  receivable,  leading  to  its  failure  to  stay  current  on  employment  tax
deposits.  This  landmark  decision  underscores  the  importance  of  accurate  legal
analysis  in  tax  collection  procedures  and  the  IRS’s  duty  to  facilitate  taxpayer
compliance.

Parties

Alessio Azzari, Inc. , as the petitioner, was the plaintiff at the trial level and the
appellant  before  the  United  States  Tax  Court.  The  Commissioner  of  Internal
Revenue was the respondent and appellee in the litigation.

Facts

Alessio  Azzari,  Inc.  ,  a  New  Jersey  corporation  involved  in  the  homebuilding
industry, faced financial difficulties and cash flow problems, leading to delinquent
employment  tax  deposits.  To  address  this,  the  company  entered  a  financing
agreement with Penn Business Credit, LLC, in January 2007, securing loans against
its accounts receivable. Despite managing to stay current with its tax deposits for six
consecutive quarters after the agreement, the IRS filed a Notice of Federal Tax Lien
(NFTL) for the previously owed taxes. Penn Business Credit subsequently refused to
extend further credit to Alessio Azzari, Inc. , unless the IRS agreed to subordinate
the NFTL to its security interest in the accounts receivable. Alessio Azzari, Inc. ,
requested the IRS to subordinate the NFTL and grant an installment agreement to
manage its tax liabilities. The IRS rejected these requests, citing the priority of Penn
Business Credit’s security interest over the NFTL and the taxpayer’s failure to stay
current with tax deposits.

Procedural History

Following  the  IRS’s  rejection  of  Alessio  Azzari,  Inc.  ‘s  requests,  the  company
appealed to the United States Tax Court. The Tax Court reviewed the case under the
abuse of discretion standard, as the underlying tax liability was not in dispute. The
IRS moved for summary judgment, while Alessio Azzari, Inc. , filed a cross-motion
for summary judgment. The court considered the pleadings, motions, declarations,
and the administrative record from the collection due process hearing. The Tax
Court  ultimately  granted  Alessio  Azzari,  Inc.  ‘s  motion  for  summary  judgment,
denied the IRS’s motion, and remanded the case to the IRS’s Appeals Office for
reconsideration.

Issue(s)
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Whether  it  was  an  abuse  of  discretion  for  the  IRS  to  refuse  to  consider
subordinating the NFTL based on the erroneous conclusion that  Penn Business
Credit’s  security  interest  had  priority  over  the  NFTL in  Alessio  Azzari,  Inc.  ‘s
accounts receivable?

Whether it was an abuse of discretion for the IRS to deny Alessio Azzari, Inc. ‘s
request  for  an installment  agreement  based on its  failure  to  stay  current  with
employment tax deposits, when the IRS’s refusal to consider subordination of the
NFTL contributed to this failure?

Rule(s) of Law

The IRS has discretion under 26 U. S.  C. § 6325(d)(2) to issue a certificate of
subordination to a federal tax lien if it believes that doing so will ultimately increase
the amount realizable by the United States from the property subject to the lien and
facilitate the ultimate collection of the tax liability. The IRS must exercise good
judgment in weighing the risks and benefits of subordination, similar to a prudent
business person’s decision. See Internal Revenue Manual (IRM), pt. 5. 17. 2. 8. 6(4).

Under 26 U. S. C. § 6323(c), a federal tax lien does not have priority against a
security interest in “qualified property” arising from a loan made within 45 days
after the NFTL filing and before the lender acquires actual knowledge of the NFTL,
provided  the  property  is  covered  by  a  pre-existing  commercial  transactions
financing agreement.

The IRS has discretion under 26 U. S. C. § 6159(a) to enter into an installment
agreement with a taxpayer if it determines that such an agreement will facilitate full
or partial  collection of  the tax liability.  The IRS should consider an installment
agreement when taxpayers are unable to pay a liability in full. See IRM pt. 5. 14. 1.
2(3).

Holding

The Tax Court held that it  was an abuse of discretion for the IRS to refuse to
consider  Alessio  Azzari,  Inc.  ‘s  request  to  subordinate  the  NFTL based on the
erroneous legal conclusion that Penn Business Credit’s security interest already had
priority over the NFTL in the taxpayer’s accounts receivable.

The Tax Court further held that it was an abuse of discretion for the IRS to deny
Alessio Azzari, Inc. ‘s request for an installment agreement based on its failure to
stay current with employment tax deposits, given that the IRS’s abuse of discretion
in refusing to consider subordination of the NFTL contributed to this failure and the
IRS did not allow the taxpayer the opportunity to become current again.

Reasoning

The Tax Court’s reasoning was grounded in the legal principles governing federal
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tax  liens  and  installment  agreements.  The  court  emphasized  that  the  IRS’s
settlement officer, Darryl K. Lee, erred in law by concluding that the NFTL did not
have priority over Penn Business Credit’s security interest in Alessio Azzari, Inc. ‘s
accounts receivable. This error stemmed from a misinterpretation of 26 U. S. C. §
6323(c),  which provides a 45-day safe-harbor period for commercial  transaction
financing agreements, affecting the priority of security interests in after-acquired
accounts receivable. The court clarified that the NFTL had priority over accounts
receivable acquired more than 45 days after its filing, contrary to the settlement
officer’s belief.

The court also addressed the IRS’s refusal to consider an installment agreement,
noting that Alessio Azzari, Inc. ‘s inability to stay current with its tax deposits was
directly linked to its inability to borrow against its accounts receivable due to the
NFTL. The court criticized the IRS for not allowing the taxpayer an opportunity to
become current, especially when the IRS’s own actions contributed to the taxpayer’s
delinquency. The court rejected the IRS’s argument that the subordination issue was
irrelevant, as it would render the IRS’s discretion to subordinate liens meaningless if
the taxpayer’s subsequent inability to make timely deposits could always be used to
deny an installment agreement.

The court’s analysis included a review of the Internal Revenue Manual’s guidance on
installment agreements, which advises that such agreements should be considered
when taxpayers are unable to pay their liabilities in full and that compliance with
current tax obligations must be maintained from the start of the agreement. The
court  found that  the IRS’s  refusal  to  consider  Alessio  Azzari,  Inc.  ‘s  efforts  to
become current with its deposits was an abuse of discretion, as it did not allow the
taxpayer a fair opportunity to comply with the IRS’s requirements.

Disposition

The Tax Court denied the IRS’s motion for summary judgment,  granted Alessio
Azzari, Inc. ‘s motion for summary judgment, and remanded the case to the IRS’s
Appeals  Office  for  reconsideration of  the taxpayer’s  request  to  subordinate the
NFTL and enter into an installment agreement.

Significance/Impact

This case is significant for its clarification of the IRS’s discretion and responsibilities
in handling tax liens and installment agreements. It establishes that the IRS must
base its decisions on accurate legal interpretations and cannot use a taxpayer’s
inability  to  meet  current  tax  obligations  as  a  reason  to  deny  an  installment
agreement  if  that  inability  is  directly  linked to  the IRS’s  own actions,  such as
refusing to consider subordination of a tax lien. The decision also highlights the
importance of the IRS allowing taxpayers a fair opportunity to become current with
their tax obligations before denying collection alternatives.
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The ruling has practical implications for taxpayers and their legal representatives,
emphasizing  the  need  to  challenge  IRS  decisions  based  on  erroneous  legal
conclusions and to seek judicial review when the IRS’s actions hinder taxpayers’
ability to comply with tax obligations. The case also underscores the necessity for
the IRS to adhere to its own guidelines in the Internal Revenue Manual, promoting
fairness and consistency in tax collection practices.


