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Aston v. Commissioner, 109 T. C. 400 (1997)

Deposits in foreign banks not chartered or supervised under U. S. law do not qualify
for casualty loss deductions under IRC section 165(l).

Summary

In Aston v. Commissioner, Joyce Aston sought a casualty loss deduction for funds
lost in the Bank of Commerce and Credit International, S. A. (BCCI, S. A. ) during its
1991 seizure. The Tax Court ruled that BCCI, S. A. and its branches did not meet the
statutory definition of a “qualified financial institution” under IRC section 165(l)(3),
thus denying the deduction.  Aston’s  claim for a bad debt deduction under IRC
section 166 was also denied because her deposit was not worthless at the end of
1991, as evidenced by ongoing liquidation proceedings and subsequent dividends.
This case underscores the stringent criteria for casualty loss deductions related to
foreign bank deposits and the importance of proving worthlessness for bad debt
deductions.

Facts

Joyce Aston, a U. S. resident and U. K. citizen, maintained an account at the Isle of
Man branch of BCCI, S. A. (IOMB). In July 1991, global regulators seized BCCI’s
assets,  including  Aston’s  deposit.  Aston  claimed  a  casualty  loss  deduction  of
$185,493. 79 on her 1991 tax return, representing the balance of her IOMB account
less a 15,000-pound sterling insurance payout from the Isle of Man Depositors’
Compensation Scheme. BCCI, S. A. had agency offices in the U. S. , but these were
not permitted to accept deposits from U. S. residents.

Procedural History

The IRS disallowed Aston’s casualty loss deduction, prompting her to file a petition
with the U. S. Tax Court. The court examined whether BCCI, S. A. , its IOMB, or its
Los Angeles agency office qualified as a “qualified financial institution” under IRC
section 165(l)(3). The court also considered whether Aston could claim a bad debt
deduction under IRC section 166 for the same loss.

Issue(s)

1. Whether BCCI, S. A. , its IOMB, or its Los Angeles agency office is a “qualified
financial institution” under IRC section 165(l)(3), allowing Aston to claim a casualty
loss deduction for her deposit loss in 1991.
2. Whether Aston’s deposit in BCCI, S. A. became worthless in 1991, entitling her to
a bad debt deduction under IRC section 166.

Holding

1. No, because BCCI, S. A. , its IOMB, and its Los Angeles agency office did not meet
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the statutory requirements of a “qualified financial institution” under IRC section
165(l)(3). They were not chartered or supervised under U. S. law, and thus did not
qualify for casualty loss treatment.
2. No, because Aston’s deposit was not worthless at the end of 1991. BCCI was still
in liquidation, and Aston had not abandoned hope of recovery, evidenced by her
ongoing claims and subsequent dividends received.

Court’s Reasoning

The court analyzed the statutory definition of a “qualified financial institution” under
IRC section 165(l)(3), which includes banks, savings institutions, credit unions, and
similar institutions chartered and supervised under U. S. law. BCCI, S. A. and its
branches did not meet these criteria because they were not chartered or supervised
under U. S. law. The court also noted that BCCI’s U. S. agency offices were not
permitted to accept deposits from U. S. residents, further distinguishing them from
qualified  institutions.  Regarding  the  bad  debt  deduction,  the  court  found  that
Aston’s deposit was not worthless in 1991, as evidenced by her continued pursuit of
claims and the eventual payment of dividends from BCCI’s liquidation. The court
cited relevant case law, such as Dustin v. Commissioner, to support its finding that a
debt is not worthless until there is no reasonable prospect of recovery.

Practical Implications

This decision clarifies that deposits in foreign banks not chartered or supervised
under U. S. law do not qualify for casualty loss deductions under IRC section 165(l).
Taxpayers seeking such deductions must carefully examine the status of the foreign
bank  under  U.  S.  law.  The  case  also  reinforces  the  requirement  for  proving
worthlessness at the end of the tax year when claiming a bad debt deduction under
IRC section 166. Practitioners should advise clients to monitor ongoing liquidation
proceedings and potential recoveries when assessing the deductibility of losses from
foreign bank failures. Subsequent cases, such as Fincher v. Commissioner, have
further explored the application of IRC section 165(l) to losses from foreign financial
institutions, but Aston remains a key precedent in this area.


