Petitioner v. Commissioner, 103 T. C. 216 (1994)

Interlocutory appeals under section 7482(a)(2) are limited to exceptional
circumstances where they can materially advance the termination of litigation.

Summary

In Petitioner v. Commissioner, the U. S. Tax Court denied a motion for certification
of an interlocutory appeal under section 7482(a)(2). The case involved the
disallowance of a deduction for contributions to a voluntary employees’ beneficiary
association (VEBA) trust. The petitioner sought to appeal this issue immediately,
arguing it would expedite the case’s resolution. The court, however, found that the
appeal would not materially advance the litigation’s termination because it would
not impact the unresolved net operating loss (NOL) carryback issue. The decision
emphasizes the strict criteria for interlocutory appeals, focusing on the need to
avoid piecemeal litigation and preserve judicial resources.

Facts

On August 22, 1994, the U. S. Tax Court issued an opinion denying a substantial
portion of the deduction claimed by the petitioner for contributions made to a VEBA
trust for the tax years 1986 and 1987. The case remained unresolved due to an NOL
carryback from a subsequent year, which was still under audit and expected to take
at least another year to complete. The petitioner sought certification for an
interlocutory appeal of the VEBA issue, arguing it would expedite the case’s
resolution and benefit other pending cases.

Procedural History

The U. S. Tax Court initially filed an opinion on August 22, 1994, addressing the
VEBA deduction issue. On December 21, 1994, the petitioner filed a motion for
certification of an interlocutory appeal under section 7482(a)(2). The respondent
objected to this motion. The Tax Court subsequently issued a supplemental opinion
denying the petitioner’s motion for certification.

Issue(s)

1. Whether the issue decided by the Tax Court (the VEBA deduction) involves a
controlling question of law with respect to which there is substantial ground for
difference of opinion.

2. Whether an immediate appeal from the Tax Court’s order may materially advance
the ultimate termination of the litigation.

Holding

1. No, because the precise legal question the petitioner wished to appeal was
unclear.
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2. No, because an immediate appeal would not materially advance the termination of
the litigation, as it would not impact the unresolved NOL carryback issue.

Court’s Reasoning

The court applied the three requirements of section 7482(a)(2): the presence of a
controlling question of law, substantial ground for difference of opinion, and the
potential for an immediate appeal to materially advance the litigation’s termination.
The court found that the petitioner failed to demonstrate the third requirement, as
an appeal of the VEBA issue would not affect the separate NOL carryback issue. The
court emphasized the need to avoid piecemeal appeals and preserve judicial
resources, citing Kovens v. Commissioner and legislative history of 28 U. S. C.
section 1292(b). The court also noted that the petitioner’s arguments about
benefiting other cases were not supported by statutory purpose or circuit court
decisions.

Practical Implications

This decision reinforces the strict criteria for interlocutory appeals in tax cases,
emphasizing that such appeals should be rare and only granted in exceptional
circumstances. Practitioners should carefully consider whether an immediate appeal
will truly advance the litigation’s termination, particularly when multiple issues
remain unresolved. The case also highlights the importance of clearly articulating
the legal question to be appealed. For taxpayers, this decision underscores the
potential delays and complexities of tax litigation, especially when carryback issues
are involved. Subsequent cases, such as Kovens v. Commissioner, have continued to
apply this strict standard for interlocutory appeals under section 7482(a)(2).
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