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Hillig v. Commissioner, 96 T. C. 548 (1991)

The U. S. Tax Court may impose monetary sanctions on attorneys for failure to
comply with discovery orders, even without a finding of bad faith.

Summary

In Hillig v. Commissioner, the U. S. Tax Court addressed the issue of imposing
sanctions on attorneys for discovery violations. The case arose when petitioners
failed to comply with a court order to produce documents, leading to a dismissal that
was later vacated by the Fourth Circuit. The Tax Court held that monetary sanctions
under Rule 104(c)(4) were appropriate against one of the attorneys, Norman V.
Handler, due to his direct responsibility for the discovery failure. The court reasoned
that such sanctions serve both to penalize misconduct and deter future violations.
The decision clarified that sanctions could be applied to attorneys without proving
bad faith, and emphasized the need to attribute responsibility accurately among co-
counsel.

Facts

Bernard and Barbara J. Hillig, along with other petitioners, were represented by
attorneys Norman V. Handler and Robert D. Courtland in a tax dispute with the
Commissioner of Internal Revenue. The attorneys failed to comply with a discovery
order to produce documents by the specified deadline of May 16, 1989. Handler had
been responsible for obtaining documents but failed to do so,  citing lack of an
updated document list.  Courtland attempted to withdraw due to Handler’s non-
cooperation.  The Tax Court  initially  dismissed the case,  but  the Fourth Circuit
vacated  the  dismissal  and  remanded  for  sanctions  consideration  against  the
attorneys.

Procedural History

The Tax Court initially dismissed the case on May 17, 1989, for failure to comply
with a discovery order and for failure to prosecute. The Fourth Circuit vacated this
dismissal on appeal and remanded the case for reinstatement and consideration of
sanctions against the attorneys. Following a special hearing on February 11, 1991,
the Tax Court issued its opinion on March 27, 1991, imposing monetary sanctions on
attorney Handler.

Issue(s)

1. Whether the Tax Court should impose monetary sanctions on petitioners’ counsel
under Rule 104(c)(4) for failure to comply with a discovery order.
2. If sanctions are imposed, whether they should apply to both attorneys Handler
and Courtland or only one of them.
3. The amount of sanctions to be imposed, if any.
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Holding

1. Yes, because the failure to comply with the discovery order warranted sanctions
to penalize the misconduct and deter future violations.
2. No, because the evidence showed that Handler bore primary responsibility for the
discovery failure, while Courtland had made substantial efforts to obtain compliance
from Handler.
3.  Handler  was  ordered  to  pay  $1,050  in  sanctions,  representing  14  hours  of
attorney time at $75 per hour, as compensation for expenses incurred due to the
discovery violation.

Court’s Reasoning

The Tax Court applied Rule 104(c)(4), which allows for sanctions when a party or
their attorney fails to obey a discovery order. The court emphasized that sanctions
serve to  both penalize  and deter  misconduct,  referencing the Supreme Court’s
decision in  Roadway Express,  Inc.  v.  Piper.  The court  found that  Handler  was
primarily  responsible  for  the  discovery  failure  due to  his  failure  to  obtain  and
produce  documents  as  promised.  Despite  Handler’s  argument  that  he  did  not
receive  an  updated document  list,  the  court  determined that  he  had sufficient
information to comply. The court also noted that sanctions did not require a finding
of  bad  faith,  and  Courtland’s  efforts  to  obtain  Handler’s  cooperation  justified
exempting him from sanctions. The amount of sanctions was calculated based on
expenses incurred after the court’s order to produce documents.

Practical Implications

This decision clarifies that attorneys can be held personally liable for monetary
sanctions  due  to  discovery  violations,  even  without  bad  faith,  emphasizing  the
importance of  compliance with  court  orders.  It  underscores  the need for  clear
delineation of responsibilities among co-counsel and the potential consequences of
failing to meet those responsibilities. Practitioners should ensure diligent adherence
to discovery timelines and maintain effective communication with co-counsel  to
avoid similar sanctions. This case also highlights the court’s authority to apportion
sanctions based on individual attorney responsibility, which may influence how legal
teams structure their  representation and manage cases.  Subsequent  cases  may
reference Hillig when considering sanctions against attorneys for discovery failures.


