Bolten v. Commissioner, 95 T. C. 397 (1990)

The mitigation provisions of sections 1311-1314 of the Internal Revenue Code can
be applied to correct errors in net operating loss (NOL) carryover deductions, even
if the statutory period of limitations has expired.

Summary

The Boltens incurred a $781,927 net operating loss (NOL) in 1976, which they
carried over to subsequent years. After a closing agreement in 1988 adjusted their
taxable income for 1977-1979, the remaining NOL available for 1980 was reduced
from $460,382 to $63,081. The Commissioner sought to assess a deficiency for 1980
based on this reduction. The Tax Court held that the mitigation provisions of
sections 1311-1314 allowed for the correction of the erroneous NOL deduction in
1980, despite the expired statute of limitations, as it involved a double allowance of
the same NOL deduction.

Facts

In 1976, John and Ines Bolten incurred a $781,927 net operating loss (NOL) due to
an embezzlement loss. They carried this NOL back to 1975 and forward to
subsequent years, claiming deductions of $3,568 for 1975, $56,691 for 1977,
$77,384 for 1978, $175,303 for 1979, $460,382 for 1980, and $8,599 for 1981. In
1988, the Boltens and the Commissioner entered into a closing agreement which
disallowed certain deductions for 1977-1979, increasing the taxable income for
those years and thus increasing the NOL deductions required to offset the revised
income. As a result, the NOL carryover available for 1980 was reduced to $63,081.
The Commissioner then determined a $108,900 deficiency for 1980 based on the
reduction of the NOL carryover from $460,382 to $63,081.

Procedural History

The Boltens filed a petition with the United States Tax Court challenging the
Commissioner’s determination of a $108,900 deficiency for the tax year 1980. The
case centered on whether the mitigation provisions of sections 1311-1314 of the
Internal Revenue Code could be applied to correct the NOL deduction for 1980,
despite the statute of limitations having expired for that year. The Tax Court
ultimately ruled in favor of the Commissioner, holding that the mitigation provisions
were applicable to the case.

Issue(s)

1. Whether the mitigation provisions of sections 1311-1314 of the Internal Revenue
Code are applicable to correct the erroneous allowance of a net operating loss
(NOL) deduction in a closed tax year (1980) due to adjustments made in open years
(1977-1979)?
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Holding

1. Yes, because the mitigation provisions allow for the correction of errors that
result in a double allowance of the same NOL deduction, even if the statutory period
of limitations has expired for the closed year.

Court’s Reasoning

The Tax Court reasoned that the mitigation provisions were designed to prevent
double tax benefits or detriments arising from inconsistent treatment of the same
item across different years. The court emphasized that the NOL deduction from
1976 was the same item carried over to subsequent years, and the adjustments
made to the 1977-1979 deductions directly affected the amount available for 1980.
The court rejected the Boltens’ arguments that the NOL deductions in different
years were not the same item, finding that the increased deductions for 1977-1979
directly reduced the amount available for 1980. The court also noted that the
mitigation provisions should not be interpreted so narrowly as to defeat their
apparent purpose of correcting errors that result in double deductions. The court
concluded that the mitigation provisions were applicable, as the closing agreement
was a determination that allowed for the correction of the erroneous NOL deduction
in 1980.

Practical Implications

The Bolten decision clarifies that the mitigation provisions can be used to correct
errors in NOL carryover deductions, even if the statute of limitations has expired for
the year in question. This ruling has significant implications for tax practitioners and
taxpayers in similar situations, as it allows for the correction of errors that would
otherwise result in double tax benefits. Tax professionals should be aware that
adjustments to NOL deductions in open years can affect the amount available for
carryover to closed years, and they should consider the potential application of the
mitigation provisions when planning NOL carryovers. The decision also highlights
the importance of maintaining consistent positions across different tax years to
avoid the application of the mitigation provisions. Future cases involving NOL
carryovers and the mitigation provisions will likely reference Bolten as a key
precedent for applying these provisions to correct errors in closed years.
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