
© 2025 SCOTUSreports.com. All rights reserved. | 1

Wind Energy Technology Associates III v. Commissioner, 93 T. C. 804 (1989)

A Notice  of  Final  Partnership  Administrative  Adjustment  (FPAA)  remains  valid
despite the IRS’s failure to comply with the 120-day notice requirement before
issuing it.

Summary

In Wind Energy Technology Associates III v. Commissioner, the Tax Court held that
the IRS’s failure to mail a commencement notice 120 days before issuing an FPAA
did not invalidate the FPAA. The case involved the IRS sending the commencement
notice only 7 days before the FPAA, contrary to the statutory requirement. The court
ruled that the remedy for such a violation is provided under Section 6223(e), which
offers partners options to participate in the proceedings or convert partnership
items to nonpartnership items. The decision reinforces that technical timing errors
do not automatically void an FPAA, emphasizing the statutory remedies available to
partners.

Facts

On April 7, 1989, the IRS mailed a commencement notice to the partners of Wind
Energy Technology Associates III for the taxable year ended December 31, 1985. A
week later, on April 14, 1989, the IRS mailed an FPAA to the tax matters partner.
The  tax  matters  partner,  William  C.  Warburton,  timely  filed  a  petition  for
readjustment  of  partnership  items on  June  5,  1989.  The  IRS’s  actions  violated
Section  6223(d),  which  requires  a  120-day  period  between  the  mailing  of  the
commencement notice and the FPAA.

Procedural History

The case came before the Tax Court on petitioner’s motion for summary judgment
and respondent’s cross-motion for partial summary judgment. The petitioner argued
that the FPAA was invalid due to the IRS’s failure to comply with the 120-day notice
requirement, which would render the 3-year statute of limitations for partnership
items unsuspended. The respondent conceded the timing violation but argued that
the FPAA remained valid and that Section 6223(e) provided the exclusive remedy for
the violation.

Issue(s)

1. Whether the IRS’s failure to mail a commencement notice 120 days before issuing
an FPAA renders the FPAA invalid.

Holding

1. No, because the FPAA remains valid despite the timing violation, as Section
6223(e) provides the exclusive remedy for such violations.
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Court’s Reasoning

The Tax Court reasoned that Section 6223(e) applies when the IRS fails to mail any
notice specified in Section 6223(a) within the required period. The court interpreted
Section 6223(d)(1) to relate to the timeliness of the commencement notice, not the
FPAA. The court emphasized that an FPAA issued prematurely does not make it
untimely but rather makes the commencement notice untimely. The court also noted
that Section 6223(e) provides partners with options to participate in the proceedings
or convert partnership items to nonpartnership items, which adequately addresses
the timing violation. The court rejected the petitioner’s argument that the FPAA was
invalid, citing the statutory construction principle that courts should not expand
statutory remedies beyond what is expressly provided. The court also acknowledged
the procedural safeguards intended by the 120-day period but maintained that any
perceived inequity should be addressed by Congress, not the court.

Practical Implications

This decision has significant implications for tax practitioners and partnerships. It
clarifies that technical timing errors in the issuance of an FPAA do not automatically
invalidate  it,  which  can  affect  the  statute  of  limitations  for  partnership  items.
Practitioners should be aware of the remedies available under Section 6223(e) for
partners affected by timing violations, such as electing to participate in proceedings
or converting partnership items to nonpartnership items. This ruling may influence
how partnerships and their counsel approach IRS audits and the timing of notices,
emphasizing the importance of understanding and utilizing the statutory remedies
provided. The decision also underscores the limited role of courts in addressing
statutory technicalities, leaving potential legislative changes to Congress.


