
© 2025 SCOTUSreports.com. All rights reserved. | 1

Rod Warren Ink v. Commissioner, 92 T. C. 995 (1989)

For personal holding companies, theft losses are deductible only in the year they are
discovered, not in the year they occurred, for purposes of calculating undistributed
personal holding company income.

Summary

Rod  Warren  Ink,  a  personal  holding  company,  faced  a  tax  dispute  with  the
Commissioner of Internal Revenue regarding the timing of theft loss deductions for
the personal holding company tax. The company’s manager embezzled funds over
several years, but the theft was not discovered until later. The court held that, under
section 165(e) of the Internal Revenue Code, theft losses must be deducted in the
year of discovery for calculating undistributed personal holding company income.
This  ruling  upheld  the  Commissioner’s  determination,  emphasizing  the  strict
application  of  the  personal  holding  company  provisions  and  the  necessity  of
deducting theft losses only upon discovery, despite potential harsh effects on the
company.

Facts

Rod Warren Ink, a California corporation and personal holding company, had its
funds  embezzled  by  its  manager,  Harvey  Glass,  over  several  fiscal  years
(1979-1982). The manager, who was also the company’s secretary, used his position
to steal $296,624, deceiving the company into believing the funds were used for
legitimate expenses. The theft was not discovered until November 1981, leading to
the manager’s termination. Rod Warren Ink claimed theft loss deductions in the
years the thefts occurred, but the Commissioner disallowed these, determining that
the losses should be deducted in the year of discovery (1982).

Procedural History

The Commissioner issued a notice of deficiency disallowing the theft loss deductions
for  the  taxable  years  ending  in  1979  through  1981,  asserting  they  should  be
deducted in 1982. Rod Warren Ink petitioned the United States Tax Court, which
upheld  the  Commissioner’s  determination  and  ruled  that  the  theft  losses  were
deductible  only  in  the  year  of  discovery  for  purposes  of  the  personal  holding
company tax.

Issue(s)

1. Whether,  for purposes of calculating undistributed personal holding company
income, theft losses are deductible in the year they occur or only in the year they
are discovered by the taxpayer.

Holding
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1. No, because under section 165(e) of the Internal Revenue Code, theft losses are
deductible only in the year they are discovered by the taxpayer, and this rule applies
to the calculation of undistributed personal holding company income.

Court’s Reasoning

The court’s decision was based on the strict interpretation of the personal holding
company provisions under sections 545 and 165(e) of the Internal Revenue Code.
The court emphasized that no special adjustments exist for theft losses in calculating
undistributed personal holding company income, and thus, the deduction must align
with the rules for calculating taxable income. The court rejected Rod Warren Ink’s
arguments for equitable treatment, citing prior cases like Darrow v. Commissioner
and Transportation Service Associates, Inc. v. Commissioner, which upheld strict
application  of  the  PHC provisions.  The  court  also  clarified  that  the  manager’s
knowledge of the theft could not be attributed to the corporation, as per Asphalt
Industries, Inc. v. Commissioner. Finally, the court dismissed the company’s claim
that the stolen funds constituted constructive dividends to the shareholder, finding
no evidence of such.

Practical Implications

This decision underscores the importance of timely discovery of theft losses for
personal  holding companies,  as  deductions  can only  be claimed in  the year  of
discovery.  Legal  practitioners  advising  personal  holding  companies  should
emphasize  robust  internal  controls  and  regular  audits  to  minimize  the  risk  of
undetected thefts. The ruling also reinforces the need for strict adherence to the
statutory framework of the personal holding company tax, potentially affecting tax
planning strategies. Businesses should be aware that theft losses cannot be used to
offset undistributed personal holding company income in years prior to discovery,
which may influence dividend distribution decisions.  Subsequent cases,  such as
Marine  v.  Commissioner,  have  continued  to  apply  this  principle,  solidifying  its
impact on tax law concerning theft losses and personal holding companies.


