Home Group, Inc. v. Commissioner, 91 T. C. 265 (1988)

A taxpayer cannot serve as the surety on its own appeal bond because such an
arrangement fails to provide adequate security for the tax deficiency as required by
law.

Summary

In Home Group, Inc. v. Commissioner, the Tax Court addressed whether Home
Insurance Co., a member of the City Investing Co. affiliated group, could serve as
the surety on its own appeal bond. The Court held that a taxpayer cannot act as its
own surety because doing so does not provide the necessary additional security
required under Section 7485(a)(1) of the Internal Revenue Code. The ruling
emphasized the distinction between the taxpayer and the surety, ensuring that the
government’s interest in collecting tax deficiencies is adequately protected during
the appeal process.

Facts

Home Insurance Co. and Home Indemnity Co. , subsidiaries of City Investing Co. ,
were denied deductions for insurance sales commissions by the Tax Court. The
Court redetermined the affiliated group’s tax deficiency to be approximately $20
million. Home Insurance Co. filed an appeal bond of $41,949,712 to stay the
assessment and collection of the deficiency, identifying itself as the surety. The
Commissioner moved to set aside the bond, arguing that Home, being liable for the
tax deficiency, was not a competent surety.

Procedural History

The Tax Court initially accepted the appeal bond filed by Home Insurance Co. as the
surety. Upon the Commissioner’s motion, the Court revisited its approval and held a
hearing to determine the acceptability of Home as the surety on its own appeal
bond.

Issue(s)

1. Whether Home Insurance Co., a member of the affiliated group liable for the tax
deficiency, can serve as the surety on its own appeal bond under Section 7485(a)(1).

Holding

1. No, because Home Insurance Co. serving as the surety on its own appeal bond
does not provide adequate security as required by Section 7485(a)(1).

Court’s Reasoning

The Tax Court’s decision hinged on the interpretation of Section 7485(a)(1), which
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requires a bond with an approved surety to stay the assessment and collection of tax
deficiencies during an appeal. The Court emphasized that the purpose of an appeal
bond is to ensure payment of the tax deficiency, even if the taxpayer’s financial
condition deteriorates during the appeal process. The Court reasoned that when a
taxpayer acts as its own surety, the bond becomes an “additional unsecured
promise” by the taxpayer, which does not provide the intended additional security.
The Court distinguished between the roles of the principal (taxpayer) and the surety,
citing the Restatement of Security and various state court decisions that similarly
preclude a principal from acting as its own surety. The Court also noted that the
Secretary of the Treasury’s approval of Home as a surety did not preclude the Tax
Court from exercising its discretion to reject the bond if it did not provide adequate
security. The Court concluded that allowing a taxpayer to serve as its own surety
would undermine the purpose of Section 7485, which is to protect the public fisc by
ensuring the government has recourse against both the taxpayer and a separate
surety.

Practical Implications

This decision clarifies that a taxpayer cannot serve as the surety on its own appeal
bond, ensuring that the government’s interest in collecting tax deficiencies is
protected during the appeal process. Practitioners should advise clients to obtain
bonds from third-party sureties to stay tax assessments during appeals. The ruling
may lead to increased costs for taxpayers, who must now secure bonds from
unrelated parties, but it reinforces the integrity of the tax collection system. This
case may influence future Tax Court decisions regarding the sufficiency of appeal
bonds and could be cited in cases involving the interpretation of suretyship
requirements in other legal contexts.
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