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Zackim v. Commissioner, 91 T. C. 1001 (1988)

Res judicata can bar the IRS from issuing a second notice of deficiency for fraud if
the fraud was known prior to the final decision in the first proceeding.

Summary

In Zackim v. Commissioner, the IRS issued a second notice of deficiency for the
1979 tax year, claiming fraud, after a previous notice and stipulated decision had
settled the year’s liability. The court held that res judicata barred the second notice
because the IRS knew of the fraud investigation before finalizing the first case. The
decision underscores the importance of raising all issues in the initial litigation,
particularly when fraud is suspected, to prevent relitigation of settled matters.

Facts

Robert Zackim’s 1979 tax liability was initially settled by a stipulated decision in the
Tax Court following a notice of deficiency. Prior to this settlement, the IRS had
referred Zackim’s case to the Department of Justice for criminal prosecution on
fraud charges for the years 1978, 1979, and 1980. Despite this knowledge, the IRS
did not raise the fraud issue in the first Tax Court case. After Zackim’s guilty plea to
filing false returns, the IRS issued a second notice of deficiency for 1979, alleging
fraud and increased tax liability.

Procedural History

The IRS issued the first notice of deficiency for 1979 on May 27, 1982, leading to a
stipulated decision in the Tax Court on October 23, 1985. Zackim was indicted for
tax fraud in November 1985 and pleaded guilty in February 1986. The IRS then
issued  a  second  notice  of  deficiency  on  November  14,  1986,  which  Zackim
challenged in the Tax Court, arguing that res judicata barred the new notice.

Issue(s)

1. Whether the IRS may issue a second notice of deficiency pursuant to section
6212(c)(1) when it knew of the fraud investigation before entering into a stipulated
decision in the first Tax Court case.
2. Whether the doctrine of res judicata precludes the IRS from litigating the fraud
issue in these circumstances.

Holding

1. No, because the IRS had a full and fair opportunity to litigate the fraud issue in
the prior case and chose not to do so.
2. Yes, because the doctrine of res judicata bars relitigation of the 1979 tax year, as
the IRS had knowledge of the fraud investigation prior to the stipulated decision.



© 2025 SCOTUSreports.com. All rights reserved. | 2

Court’s Reasoning

The court reasoned that res judicata prevents relitigation of issues that could have
been raised in a prior proceeding. The IRS knew of the fraud investigation before
settling the first case but failed to amend its pleadings or raise the issue. The court
emphasized that section 6212(c)(1) allows a second notice of deficiency only when
fraud is discovered after the initial decision becomes final. The court rejected the
IRS’s argument that it should not be bound by res judicata, stating that the IRS had
ample opportunity to raise the fraud issue earlier. The court also noted that the
legislative history of section 6212(c)(1) suggested it was intended to address fraud
discovered after the initial decision, not fraud known before the decision.

Practical Implications

This  decision  underscores  the  importance  of  the  IRS raising  all  known issues,
including fraud, in the initial  Tax Court proceeding. Practitioners should advise
clients to ensure that all relevant issues are addressed before finalizing a stipulated
decision. The ruling limits the IRS’s ability to issue a second notice of deficiency for
fraud when it had prior knowledge of the fraud investigation. It also highlights the
need for careful consideration of the timing and implications of settling tax disputes
when criminal investigations are ongoing. Subsequent cases have cited Zackim to
reinforce the application of res judicata in tax litigation, emphasizing the finality of
court decisions.


