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Whitesell v. Commissioner, 92 T. C. 629 (1989)

The reasonableness of the IRS’s position is a critical factor in determining whether
litigation costs can be awarded to the prevailing party under section 7430.

Summary

In Whitesell  v.  Commissioner,  the Tax Court  denied the petitioners’  motion for
litigation costs under section 7430, focusing on the reasonableness of the IRS’s
position. The case involved consolidated tax disputes for the years 1977, 1978, 1979,
and 1980. The court found that the IRS’s position was reasonable regarding the
statute of limitations for 1977 and the fraud penalty for 1979 and 1980. The decision
hinged  on  the  petitioners’  inability  to  prove  that  the  IRS’s  positions  were
unreasonable, emphasizing that settlement offers and the burden of proof did not
automatically indicate unreasonableness.

Facts

Virgil  M.  and  Lois  Whitesell,  residing  in  London,  England,  were  assessed  tax
deficiencies and penalties by the IRS for 1977, 1978, 1979, and 1980. The 1977
dispute  involved  the  taxability  of  income from the  sale  of  stock,  with  the  IRS
asserting a longer statute of limitations due to substantial omissions. For 1978,
1979, and 1980, the IRS assessed deficiencies for unreported income and penalties
for fraud. The cases were consolidated, and after settlement negotiations, the IRS
offered to concede portions of the fraud penalty. The petitioners sought litigation
costs under section 7430.

Procedural History

The Whitesells filed petitions with the Tax Court challenging the IRS’s deficiency
notices. The cases were initially set for trial in Columbus, Ohio, but later moved to
Detroit,  Michigan.  They were consolidated for trial,  briefing,  and opinion.  After
settlement negotiations, the parties agreed to reduced deficiencies and penalties,
and decisions were entered. The petitioners then moved for litigation costs, which
the Tax Court denied, finding the IRS’s positions reasonable.

Issue(s)

1.  Whether  the  IRS’s  position  on  the  statute  of  limitations  for  1977  was
unreasonable?
2.  Whether  the  IRS’s  position  on  the  fraud  penalty  for  1979  and  1980  was
unreasonable?

Holding

1. No, because the IRS’s position was reasonable given the factual nature of the
statute of limitations issue and the burden of proof.
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2. No, because the IRS’s pursuit of the fraud penalty was supported by sufficient
evidence and not rendered unreasonable by settlement offers.

Court’s Reasoning

The court applied section 7430, which allows for the award of litigation costs to the
prevailing party if the IRS’s position was unreasonable. The court emphasized that
the  reasonableness  of  the  IRS’s  position  is  assessed  based  on  all  facts  and
circumstances after the petition was filed.  For 1977, the court found the IRS’s
position on the statute of limitations reasonable, as it was a factual question and the
petitioners did not meet their burden of proof. Regarding the fraud penalty for 1979
and 1980,  the  court  determined that  the  IRS’s  position  was  reasonable,  citing
sufficient evidence of fraud and noting that settlement offers did not automatically
indicate unreasonableness. The court also clarified that the burden of proof on the
IRS for fraud did not make its position unreasonable. Key policy considerations
included the need to balance the interests of taxpayers and the government in tax
litigation,  and  the  court’s  reluctance  to  second-guess  the  IRS’s  factual
determinations  without  clear  evidence  of  unreasonableness.

Practical Implications

This decision underscores the importance of the reasonableness standard in section
7430 cases. Practitioners should carefully assess the IRS’s position based on the
facts and law at the time of filing, as settlement offers alone do not determine
unreasonableness. The case also highlights that factual issues, like the statute of
limitations and fraud, are subject to a reasonableness test that considers the burden
of  proof.  For  legal  practice,  attorneys  should  be  prepared  to  demonstrate  the
unreasonableness  of  the  IRS’s  position  with  clear  evidence,  especially  in  cases
involving  factual  disputes.  This  ruling  has  been  cited  in  subsequent  cases  to
reinforce the principle that the IRS’s position must be clearly unreasonable to justify
an award of litigation costs.


