Hubbard v. Commissioner, 90 T. C. 37 (1988)

The IRS’s position in litigation must be substantially justified to avoid an award of
litigation costs to the prevailing taxpayer.

Summary

In Hubbard v. Commissioner, the Tax Court awarded litigation costs to the
petitioner after determining that the IRS’s position was not substantially justified.
The case centered on a notice of deficiency sent to the wrong address, which the IRS
later conceded was invalid. Despite this, the IRS maintained that a subsequent
mailing of the notice to the correct address constituted a valid notice of deficiency, a
position the court found unreasonable and inconsistent with established law. The
decision underscores the importance of the IRS maintaining a reasonable litigation
stance and highlights the court’s authority to award costs when the government’s
position lacks substantial justification.

Facts

The IRS issued a notice of deficiency to the petitioner on November 13, 1985, but it
was sent to an incorrect address. The petitioner did not receive this notice. On May
27, 1986, a revenue agent sent a copy of the notice to the petitioner’s correct
address, but this was not intended as a new notice of deficiency. The petitioner filed
a petition and a motion to dismiss for lack of jurisdiction due to the invalid original
notice. The IRS objected, arguing that the May 27, 1986, mailing constituted a valid
notice of deficiency. On April 15, 1987, the IRS conceded the invalidity of the May
mailing but did not inform the petitioner’s counsel before a scheduled hearing,
leading to unnecessary travel costs.

Procedural History

The petitioner filed a petition in the Tax Court on June 26, 1986, challenging the
notice of deficiency and moving to dismiss for lack of jurisdiction. The IRS filed an
objection on October 14, 1986, asserting jurisdiction based on the May 27, 1986,
mailing. After multiple hearings and orders from the court requesting further
argument, the IRS conceded on April 15, 1987, that the May mailing did not
constitute a notice of deficiency. The court then considered the petitioner’s motion
for litigation costs, ultimately granting it on the basis that the IRS’s position was not
substantially justified.

Issue(s)

1. Whether the IRS’s position in opposing the petitioner’s motion to dismiss for lack
of jurisdiction was substantially justified within the meaning of section
7430(c)(2)(A) ().

Holding
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1. No, because the IRS’s position was not supported by the facts, was contrary to the
weight of authority, and was inconsistent with its position in similar cases.

Court’s Reasoning

The court applied section 7430, which allows the award of litigation costs to a
prevailing party if the government’s position was not substantially justified. The
court emphasized that the IRS’s stance was unreasonable because it contradicted
established law requiring a valid notice of deficiency for jurisdiction. The IRS’s
argument that the May 27, 1986, mailing constituted a notice of deficiency was not
supported by the facts or the revenue agent’s intent. The court also noted the IRS’s
failure to acknowledge the jurisdictional defect earlier, which unnecessarily
prolonged litigation and incurred additional costs for the petitioner. The court cited
cases like Abrams v. Commissioner and Weiss v. Commissioner to support its
reasoning and highlighted the IRS’s inconsistent positions in similar cases as further
evidence of unreasonableness.

Practical Implications

This decision reinforces the requirement for the IRS to maintain a substantially
justified position in litigation. Practitioners should be aware that challenging the
IRS’s position on jurisdiction can lead to an award of litigation costs if the IRS’s
stance is found to be unreasonable. The ruling may encourage taxpayers to more
aggressively pursue litigation costs when facing unreasonable IRS positions. It also
serves as a reminder to the IRS to carefully evaluate its positions before litigation,
as failure to do so can result in financial penalties. Subsequent cases may reference
Hubbard when addressing the reasonableness of government positions in tax
litigation.
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