Joe H. and Lessie M. West, Petitioners v. Commissioner of Internal Revenue,
Respondent, 88 T. C. 152 (1987)

Taxpayers are not entitled to deduct losses from investments lacking a genuine
profit motive, particularly in tax shelter schemes.

Summary

In West v. Commissioner, the Tax Court denied Joe H. West’s claim for depreciation
deductions and theft loss related to his investment in a motion picture called
“Bottom. ” West had purchased a print of the film for $180,000, primarily using tax
refunds from an amended return and a promissory note. The court found that West
lacked an actual and honest profit objective, as the investment was structured to
generate tax benefits rather than genuine income. The court also rejected West’s
claim for a theft loss, finding no evidence of fraud by the film producer. This case
underscores the importance of proving a profit motive to claim deductions and
highlights the scrutiny applied to tax shelter investments.

Facts

Joe H. West invested in a motion picture titled “Bottom,” produced by Commedia
Pictures, Inc. He signed a Production Service Agreement in October 1981,
backdated to June 1980, to purchase a single print of the film for $180,000. The
payment structure included a $18,000 down payment and a $162,000 recourse
promissory note. West initially paid only $400, later using $11,400 from tax refunds
obtained by filing an amended 1980 return claiming losses from the film investment.
The film was not completed until late 1982, and West never received his print. He
claimed depreciation deductions on his 1981 and 1982 returns and later sought a
theft loss deduction.

Procedural History

The Commissioner of Internal Revenue issued a statutory notice of deficiency in
April 1984, determining tax deficiencies and additions for 1977-1982. West
petitioned the Tax Court, which consolidated the cases. The court heard arguments
on whether West was entitled to depreciation deductions, a theft loss, and whether
he was liable for additions to tax under sections 6659 and 6621(d). After trial, the
court ruled against West on all issues.

Issue(s)

1. Whether West is entitled to deduct depreciation and claim an investment tax
credit with respect to the purchase of a single print of the motion picture “Bottom. “
2. Whether West is entitled to deduct the out-of-pocket costs of the investment as a
theft loss.

3. Whether West is liable for additions to tax under section 6659 for overvaluation of
the film’s basis.
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4. Whether West is liable for the increased rate of interest under section 6621(d) for
underpayments attributable to tax-motivated transactions.

Holding

1. No, because West did not invest in the motion picture with an actual and honest
objective of making a profit, as required under section 167(a).

2. No, because West failed to prove that a theft occurred or that he discovered any
alleged theft during the years in issue.

3. Yes, because West overstated the adjusted basis of the film by more than 150% of
its true value, triggering the addition to tax under section 6659.

4. Yes, because the underpayment was attributable to a tax-motivated transaction,
invoking the increased interest rate under section 6621(d).

Court’s Reasoning

The court applied the “actual and honest profit objective” test, finding that West’s
investment was primarily tax-motivated. The court noted the lack of specific profit
projections in the prospectus, the use of tax refunds to fund the down payment, and
the inflated purchase price of the film print. The court referenced section 1. 183-2(b)
of the Income Tax Regulations, which lists factors to determine profit motive,
concluding that West’s actions did not support a genuine profit objective. Regarding
the theft loss, the court applied Utah law and found no evidence of unauthorized
control or deception by Commedia. For the additions to tax, the court determined
that West’s overvaluation of the film’s basis triggered section 6659, and the tax-
motivated nature of the transaction justified the increased interest rate under
section 6621(d).

Practical Implications

This decision reinforces the need for taxpayers to demonstrate a genuine profit
motive when claiming deductions from investments, particularly in tax shelter
schemes. It highlights the risks of relying on inflated valuations and nonrecourse
debt to generate tax benefits. Practitioners should advise clients to carefully
evaluate the economic substance of investments and avoid structures designed
primarily for tax advantages. The case also serves as a reminder of the potential
penalties and interest additions for overvaluing assets and engaging in tax-
motivated transactions. Subsequent cases have cited West v. Commissioner to deny
deductions for similar tax shelter investments.
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