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Hilborn v. Commissioner, 85 T. C. 677 (1985)

The fair market value of a conservation easement is determined using a before and
after analysis,  comparing the property’s value before and after the easement is
granted.

Summary

In Hilborn v. Commissioner, the court determined the fair market value of an open-
space easement donated to the Virginia Outdoors Foundation in 1979. The key issue
was whether the highest and best use of the property, Friendship Farm, was as a
country estate or a subdivided development. The court applied the before and after
valuation method, concluding that the property’s value before the easement was
$294,370 per acre,  and after  was $202,000,  resulting in  an easement value of
$92,370. The decision hinged on expert testimonies regarding comparable sales and
potential  subdivision,  highlighting the  importance of  objective  potential  uses  in
valuation disputes.

Facts

In  1979,  petitioners  donated  an  open-space  easement  on  their  61.  3270-acre
property, Friendship Farm, located in Fauquier County, Virginia, to the Virginia
Outdoors  Foundation.  The  easement  prohibited  subdivision  and  restricted
construction on the property. The property was assessed at $177,840 before the
easement and $145,480 after. The petitioners argued the highest and best use was
subdivision,  valuing  the  property  at  $350,000  before  the  easement,  while  the
respondent  claimed  it  was  a  country  estate  worth  $202,379.  Expert  witnesses
presented  varying  valuations  based  on  different  assumptions  about  subdivision
potential and comparable sales.

Procedural History

The petitioners filed a tax return claiming a charitable deduction for the easement
donation, which the Commissioner challenged, leading to a deficiency determination
of $24,547. 47. The case proceeded to the Tax Court, where the sole issue was the
fair market value of the easement on October 9, 1979. The court heard testimonies
from multiple experts and reviewed evidence regarding the property’s potential uses
and comparable sales.

Issue(s)

1.  Whether  the  highest  and best  use  of  Friendship  Farm before  the  easement
donation was as a subdivided property or a country estate?
2. What was the fair market value of Friendship Farm before and after the easement
donation?

Holding
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1. Yes, because the court found that subdivision was a probable use under the
zoning laws at the time, despite community opposition, making it the highest and
best use for valuation purposes.
2. The fair market value of Friendship Farm was $294,370 before the easement and
$202,000 after, resulting in an easement value of $92,370, because the court applied
the before and after valuation method and adjusted expert valuations based on
evidence presented.

Court’s Reasoning

The court applied the before and after valuation method, which compares the fair
market value of the property before and after the easement is granted. The highest
and best use was determined to be subdivision, as it was legally permissible under
the zoning ordinances at the time. The court considered expert testimonies, focusing
on Mr. Wright’s more comprehensive analysis of potential subdivision value, while
rejecting Mr. Davidson’s due to its inadequacies. The court adjusted Mr. Wright’s
figures,  finding  a  $4,600  per  acre  value  for  comparable  sales,  then  applied
adjustments for appreciation, distinguishing characteristics, development costs, and
time value of money. The court emphasized that valuation disputes often require a
Solomon-like  pronouncement,  highlighting  the  inherent  imprecision  in  such
determinations. The court also noted the impact of the Salamander Farm easement
across  the  road,  which  would  enhance  the  value  of  Friendship  Farm  due  to
preserved views and limited development.

Practical Implications

This  decision  establishes  that  the  before  and  after  method  is  the  appropriate
approach  for  valuing  conservation  easements,  requiring  careful  analysis  of  the
highest and best use of the property. Legal practitioners should focus on objective
potential  uses  when  valuing  property  for  tax  purposes,  even  if  such  uses  are
opposed by the community. The case underscores the importance of thorough expert
analysis and the need to consider all relevant factors, including zoning laws and
comparable  sales.  For  businesses  and  individuals  considering  conservation
easements, this ruling highlights the potential tax benefits but also the complexity
and subjectivity involved in valuation disputes. Subsequent cases, such as Akers v.
Commissioner,  have  applied  this  method,  affirming  its  use  in  determining  fair
market value for tax deductions.


