Levy v. Commissioner, 87 T. C. 794 (1986)

The Tax Court may dismiss cases for failure to prosecute when petitioners
repeatedly fail to prepare for trial despite multiple opportunities and court
warnings.

Summary

In Levy v. Commissioner, the Tax Court dismissed multiple consolidated cases
involving tax deficiencies due to petitioners’ failure to prosecute. Despite numerous
trial settings and court directives, petitioners did not stipulate facts, prepare for
trial, or comply with court orders. The court, applying Rule 123(b), balanced the
need for cases to be heard on their merits against the prejudice to the respondent
from unjustifiable delays. The decision underscores the court’s discretion to dismiss
cases to manage its docket and deter similar conduct in future cases.

Facts

The consolidated cases involved tax deficiencies for multiple years, all related to a
lithograph tax shelter. Despite being set for trial on several occasions between 1983
and 19806, petitioners failed to stipulate facts with the respondent, did not prepare
for trial, and repeatedly sought continuances based on their unpreparedness and
scheduling conflicts. At the final trial setting in February 1986, petitioners’ counsel
was unprepared, having not stipulated facts or submitted an expert report, and their
key witness, Marvin Popkin, indicated he might invoke his Fifth Amendment rights.

Procedural History

The cases were initially set for trial in December 1983 but were continued multiple
times at the request of both parties. Notices of trial were issued in 1984 and 1985,
with continuances granted due to petitioners’ requests and scheduling conflicts. In
February 1986, the cases were again set for trial, but petitioners failed to comply
with court directives, leading to their dismissal under Rule 123(b) of the Tax Court’s
Rules of Practice and Procedure.

Issue(s)

1. Whether the Tax Court should dismiss the cases for failure to prosecute under
Rule 123(b) due to petitioners’ repeated failure to prepare for trial.

Holding

1. Yes, because petitioners’ failure to comply with court directives, stipulate facts,
and prepare for trial despite multiple opportunities and warnings constituted a
failure to prosecute, justifying dismissal under Rule 123(b).

Court’s Reasoning
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The court applied Rule 123(b), which allows dismissal for failure to prosecute. The
court balanced the policy of deciding cases on their merits against the prejudice to
the respondent from unjustifiable delays. The court noted petitioners’ repeated
failure to stipulate facts, their lack of an expert report, and their counsel’s
unpreparedness at the trial setting. The court also considered the impact of such
delays on its own resources and on other taxpayers awaiting trial. The decision was
supported by precedent, including Freedson v. Commissioner, which affirmed the
court’s discretion to dismiss cases to prevent harassment and manage its docket
effectively.

Practical Implications

This decision emphasizes the importance of timely preparation and compliance with
court orders in Tax Court proceedings. Attorneys must ensure they stipulate facts
and prepare for trial as directed, or risk dismissal of their cases. The ruling serves
as a deterrent to similar dilatory tactics by petitioners, reinforcing the court’s
authority to manage its docket efficiently. Practitioners should be aware that failure
to prosecute can lead to dismissal, even in complex tax shelter cases, and that the
court will not tolerate repeated delays without substantial justification. This case has
been cited in subsequent Tax Court decisions to support dismissals for failure to
prosecute, underscoring its ongoing relevance in tax litigation.
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