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Gerling  International  Insurance  Company  v.  Commissioner  of  Internal
Revenue, 86 T. C. 468 (1986)

A party must comply with discovery requests in a U. S. tax case despite difficulties
posed by foreign secrecy laws.

Summary

In Gerling International Ins. Co. v. Commissioner, the U. S. Tax Court addressed the
issue of whether a U. S. corporation could be compelled to produce documents held
by a Swiss reinsurer despite Swiss secrecy laws. Gerling, a U. S. insurer, reinsured
risks from Universale, a Swiss company, and the IRS sought access to Universale’s
books to verify Gerling’s reported losses and expenses. The court held that Gerling
was  required  to  comply  with  the  IRS’s  discovery  requests,  emphasizing  the
importance of  U.  S.  tax  law enforcement  over  foreign secrecy laws.  The court
imposed  sanctions  for  non-compliance,  highlighting  that  Gerling’s  U.  S.  status
required it to prioritize U. S. legal obligations.

Facts

Gerling  International  Insurance  Company,  a  U.  S.  corporation,  entered  into  a
reinsurance treaty with Universale Reinsurance Co. , Ltd. , a Swiss corporation.
Gerling reinsured 20% of Universale’s risks and reported the premiums, losses, and
expenses to U. S.  authorities.  The IRS disallowed all  deductions for losses and
expenses, suspecting inaccuracies,  and sought discovery from Gerling, including
access  to  Universale’s  books.  Gerling claimed inability  to  comply  due to  Swiss
secrecy laws and lack of control over Universale. Robert Gerling, a U. S. citizen, was
president of Gerling and chairman of Universale’s board.

Procedural History

The IRS issued a deficiency notice to Gerling, disallowing all deductions for losses
and expenses related to the reinsurance treaty. Gerling challenged the deficiency in
the  U.  S.  Tax  Court.  The  IRS  filed  motions  to  compel  Gerling  to  answer
interrogatories  and  produce  documents,  leading  to  the  court’s  ruling  on  the
discovery issues.

Issue(s)

1.  Whether  Gerling  must  comply  with  the  IRS’s  discovery  requests  despite
difficulties in obtaining information from Switzerland due to secrecy laws and lack of
control over Universale.
2.  Whether the court can impose sanctions for Gerling’s failure to comply with
discovery requests.

Holding
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1. Yes, because Gerling, as a U. S. corporation, must prioritize U. S. legal obligations
over foreign secrecy laws, and the court found that Gerling had not made sufficient
efforts to comply.
2. Yes, because the court can impose sanctions to ensure compliance with discovery
requests, balancing the enforcement of U. S. tax laws with foreign secrecy laws.

Court’s Reasoning

The court  reasoned that  Gerling’s  obligation to report  its  reinsurance activities
under  U.  S.  tax  law required access  to  Universale’s  books.  The court  rejected
Gerling’s claims of inability to comply due to Swiss secrecy laws, citing the need to
balance U. S. and foreign interests. The court noted that Gerling had the right under
the reinsurance treaty to inspect Universale’s files, yet failed to do so adequately.
The court emphasized that Gerling, as a U. S. corporation, must prioritize U. S. legal
obligations.  The  court  imposed  sanctions,  deeming  Gerling’s  efforts  to  comply
insufficient, and ordered Gerling to produce or make available Universale’s books or
face evidentiary preclusion at trial. The court referenced Societe Internationale v.
Rogers  to  support  its  decision,  noting that  while  dismissal  was  not  warranted,
sanctions were necessary to ensure compliance and protect the IRS’s ability to
refute Gerling’s evidence.

Practical Implications

This decision underscores the importance of U. S. tax law enforcement over foreign
secrecy laws, requiring U. S. corporations to comply with IRS discovery requests
even when dealing with foreign entities. Practically, this means that U. S. companies
must ensure they have access to necessary documentation from foreign partners or
face sanctions. The ruling may impact how U. S. companies structure international
business relationships, particularly in industries like insurance where cross-border
transactions  are  common.  It  also  highlights  the  need  for  U.  S.  companies  to
understand  and  plan  for  potential  conflicts  between  U.  S.  and  foreign  legal
obligations. Subsequent cases have applied this principle, reinforcing the duty of U.
S. entities to comply with U. S. legal requirements in international contexts.


