Ninowski v. Commissioner, 83 T. C. 554 (1984)

The six-year statute of limitations under section 6501(e)(1)(A) applies when gross
income omitted from a tax return exceeds 25 percent of the reported gross income,
even if the omitted income is discovered during an audit.

Summary

In Ninowski v. Commissioner, the Tax Court ruled that the six-year statute of
limitations applied to the Ninowskis’ 1976 tax return because they omitted more
than 25 percent of their gross income. The court rejected the taxpayers’ arguments
that disclosure during an audit or misreported amounts should prevent the extended
period. The key issue was whether the gross proceeds from commodities
transactions should be considered gross income for the 25 percent test, which the
court determined they were not. This ruling emphasizes that only income disclosed
on the return or attached statements can prevent the six-year statute from applying.

Facts

James and Judith Ninowski filed their 1976 joint federal income tax return reporting
a gross income of $628,295. 92, including wages, interest, commissions, a state tax
refund, and capital gains from commodities transactions. They also reported a loss
from a Subchapter S corporation, Cal Prix, Inc. An IRS audit revealed additional
unreported income of $380,030. 05 from Winter Seal of Flint, Inc. and the New
Orleans Saints. The Ninowskis moved for partial summary judgment, arguing that
the 3-year statute of limitations barred assessment of the deficiency, while the IRS
contended the 6-year statute applied due to the significant omission of income.

Procedural History

The Ninowskis filed their motion for partial summary judgment on April 2, 1984. The
IRS issued a notice of deficiency on April 11, 1983, for the 1976 taxable year. The
case was assigned to Special Trial Judge Randolph F. Caldwell, Jr. , who conducted
the hearing and issued the opinion adopted by the Tax Court.

Issue(s)

1. Whether the six-year statute of limitations under section 6501(e)(1)(A) applies
when the IRS discovers omitted income during an audit.

2. Whether misreported amounts of income disclosed on the return should be
considered as not omitted under section 6501(e)(1)(A).

3. Whether gross proceeds from commodities transactions should be included in
gross income for the purpose of the 25 percent omission test under section
6501(e)(1)(A).

Holding
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1. Yes, because section 6501(e)(1)(A) applies to income omitted from the return,
regardless of when it is discovered by the IRS.

2. No, because the statute requires disclosure of the nature and amount of the
omitted income in the return or attached statements, not merely partial disclosure.
3. No, because for non-trade or business activities, gross income for the 25 percent
test includes only the gains derived from commodities transactions, not the gross
proceeds.

Court’s Reasoning

The court focused on the plain language of section 6501(e)(1)(A), which extends the
statute of limitations to six years when gross income omitted from a return exceeds
25 percent of the reported gross income. The court rejected the Ninowskis’
argument that the IRS’s discovery of omitted income during an audit should prevent
the six-year period from applying, stating that the statute only considers disclosure
in the return or attached statements. The court also dismissed the argument that
misreported amounts should be considered disclosed, citing Thomas v.
Commissioner and emphasizing the need for full disclosure of the nature and
amount of omitted income. Finally, the court held that for commodities transactions,
only the net gains, not the gross proceeds, should be included in gross income for
the 25 percent test, distinguishing this case from Connelly v. Commissioner, which
involved a trade or business. The court relied on Burbage v. Commissioner and
Roschuni v. Commissioner to support this interpretation.

Practical Implications

This decision clarifies that the six-year statute of limitations applies strictly based on
the information provided in the tax return and attached statements, not on
subsequent disclosures during an audit. Taxpayers must ensure accurate reporting
of all income to avoid the extended statute, as partial disclosure or misreported
amounts will not suffice to limit the IRS to the standard three-year period. For legal
practitioners, this case underscores the importance of advising clients on the
necessity of full disclosure on tax returns, particularly for complex transactions like
commodities trading. Subsequent cases have followed this ruling, reinforcing the
principle that only income disclosed in the return or attached statements can
prevent the six-year statute from applying.
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