Michael DiPeppino, Inc. v. Commissioner, 83 T. C. 979 (1984)

The IRS must strictly follow the statutory requirements for notification under section
534(b) to shift the burden of proof to the taxpayer in accumulated earnings tax
cases.

Summary

In Michael DiPeppino, Inc. v. Commissioner, the Tax Court ruled that the IRS’s 30-
day letter, sent by ordinary mail, did not satisfy the notification requirement under
section 534(b) of the Internal Revenue Code, which mandates certified or registered
mailing. The case involved a dispute over the accumulated earnings tax for the tax
years ending March 31, 1980, and 1981. The court held that the IRS’s failure to use
certified or registered mail meant it retained the burden of proving that the
company’s earnings were accumulated beyond reasonable business needs. This
decision underscores the necessity for the IRS to adhere strictly to statutory
procedures when attempting to shift the burden of proof in tax disputes.

Facts

Michael DiPeppino, Inc. received a 30-day letter from the IRS on September 17,
1982, by ordinary mail, indicating the intent to impose the accumulated earnings tax
for the tax years ending March 31, 1980, and 1981. The company filed a protest and
requested an appeals hearing. On April 26, 1983, the IRS sent a notice of deficiency,
which included the proposed accumulated earnings tax. The company moved to have
the burden of proof placed on the IRS, arguing that the 30-day letter did not comply
with the notification requirements of section 534(b).

Procedural History

The company filed a motion before the U. S. Tax Court to determine if the IRS’s 30-
day letter satisfied the notification requirement of section 534(b). The court granted
the motion, ruling that the IRS failed to meet the statutory requirement, thus
retaining the burden of proof.

Issue(s)

1. Whether the company’s motion to determine the sufficiency of the IRS’s
notification under section 534(b) was premature.

2. Whether the mailing of the 30-day letter to the company by ordinary mail satisfied
the notification requirement of section 534(b).

Holding

1. No, because the court can properly consider the motion at any time before the
case is calendared for trial when it involves the procedural question of notification
under section 534(b).
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2. No, because the IRS did not comply with section 534(b) by sending the
notification by ordinary mail instead of certified or registered mail as required by
the statute.

Court’s Reasoning

The court reasoned that section 534(b) allows the IRS to send a notification before
mailing a notice of deficiency to shift the burden of proof to the taxpayer, but this
notification must be sent by certified or registered mail. The word “may” in the
statute refers to the IRS’s choice to send the notification, not the method of mailing.
The court rejected the IRS’s argument that ordinary mail was sufficient if the
taxpayer received actual notice, emphasizing that strict compliance with the statute
was necessary to shift the burden of proof. The court distinguished this case from
others where a more liberal interpretation was applied, noting that section 534(b)
was intended to ensure the IRS acted responsibly in asserting accumulated earnings
tax deficiencies. The court also noted that the IRS’s own revenue procedure
required registered mail for such notifications, reinforcing the need for strict
adherence to the statute.

Practical Implications

This decision requires the IRS to strictly adhere to the mailing requirements of
section 534(b) when attempting to shift the burden of proof in accumulated earnings
tax cases. Practitioners should ensure that any such notification from the IRS is sent
by certified or registered mail. The ruling may affect how the IRS conducts audits
and issues notices, potentially reducing the use of the accumulated earnings tax as a
bargaining tool. It also reaffirms the legislative intent to protect taxpayers from the
burden of proving the reasonableness of their business accumulations unless
properly notified. Subsequent cases, such as Manson Western Corp. v.
Commissioner, have cited this decision to emphasize the importance of procedural
compliance in tax disputes.
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