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Howard S. Scar and Ethel M. Scar v. Commissioner of Internal Revenue, 81
T. C. 855 (1983)

A notice of deficiency is valid for jurisdictional purposes even if it is not based on an
examination of the taxpayer’s return.

Summary

The Scars received a notice of deficiency from the IRS for 1978, asserting a tax
liability related to a non-existent partnership in a Nevada mining project. The IRS
admitted the error but moved to amend their answer to raise a new issue regarding
disallowed deductions from a video tape production. The Tax Court held that the
notice of deficiency, despite its errors and lack of examination of the Scars’ actual
tax return, was valid for establishing jurisdiction. The court allowed the IRS to
amend its answer and denied the Scars’ motion for summary judgment, emphasizing
that a notice of deficiency’s validity for jurisdiction does not require it to be based
on a correct determination of a deficiency.

Facts

Howard and Ethel Scar filed their 1978 joint income tax return on September 3,
1979, showing a tax liability of $3,269. On June 14, 1982, the IRS issued a notice of
deficiency asserting a $96,600 deficiency based on their alleged involvement in the
Nevada Mining Project, which they denied in their petition. The IRS later conceded
the Scars had no connection to this project. The IRS then sought to amend their
answer to address deductions from a video tape production, which the Scars had
claimed on their 1978 return.

Procedural History

The  Scars  timely  filed  a  petition  with  the  U.  S.  Tax  Court  on  July  7,  1982,
challenging  the  deficiency  notice.  The  IRS filed  an  answer  denying  the  Scars’
allegations. After conceding the error regarding the Nevada Mining Project, the IRS
moved  to  amend  their  answer  to  address  a  new  issue.  The  Tax  Court  heard
arguments on the Scars’ motion to dismiss for lack of jurisdiction and the IRS’s
motion to amend their answer.

Issue(s)

1.  Whether  the  notice  of  deficiency  issued  to  the  Scars  is  valid  and  confers
jurisdiction to the Tax Court despite not being based on an examination of their tax
return?

2. Whether the IRS should be allowed to amend its answer to raise a new issue after
conceding the original issue was erroneous?

Holding
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1.  Yes,  because  the  notice  of  deficiency  meets  the  statutory  requirements  for
jurisdiction by specifying the amount of the deficiency and the taxable year involved,
even though it was not based on an examination of the Scars’ return.

2. Yes, because the IRS’s motion to amend was timely and the issue raised was
already before the court for a different year, causing no prejudice to the Scars.

Court’s Reasoning

The court reasoned that no particular form is required for a notice of deficiency, and
it need only set forth the amount of the deficiency and the taxable year involved. The
court upheld the validity of the notice for jurisdictional purposes, despite its lack of
basis in the Scars’ actual tax return. The court referenced cases like Commissioner
v. Forest Glen Creamery Co. and Olsen v. Helvering to support this stance. The
court also allowed the IRS to amend its answer, citing the lack of prejudice to the
Scars and the pendency of a similar issue in another case. The court noted, however,
that the IRS’s actions were far from satisfactory and cautioned about the potential
loss of the presumption of correctness for arbitrary notices. The court emphasized
its discretion in allowing amendments and the necessity of considering the specific
circumstances of each case.

Practical Implications

This  decision  clarifies  that  the  IRS  can  issue  a  valid  notice  of  deficiency  for
jurisdictional purposes without examining the taxpayer’s return, potentially allowing
the IRS to protect its interest in assessing taxes even if it makes errors. Taxpayers
should be aware that challenging the IRS’s jurisdiction based on the content of a
notice of deficiency may be difficult. Practitioners should note the court’s discretion
in allowing amendments to pleadings and the potential for the IRS to raise new
issues late in proceedings. The case also highlights the importance of the statute of
limitations, as the IRS’s ability to amend its answer allowed it to circumvent an
expired limitations period. Future cases may reference this decision to uphold the
validity of notices of deficiency, but practitioners should also be prepared to argue
the arbitrary nature of such notices to shift the burden of proof.


