
© 2025 SCOTUSreports.com. All rights reserved. | 1

Saviano v. Commissioner, 80 T. C. 955 (1983)

A taxpayer cannot deduct expenses paid with funds from a nonrecourse loan or an
option if repayment or exercise is contingent on future events.

Summary

In Saviano v.  Commissioner,  the Tax Court disallowed deductions claimed by a
taxpayer who participated in a tax shelter involving a gold mining venture. The
taxpayer had used a nonrecourse loan to fund development expenses in 1978 and
sold  an  option  on  future  gold  production  in  1979.  The  court  ruled  that  the
nonrecourse loan was too contingent to be considered a valid debt for tax purposes,
as its repayment depended on future gold production. Similarly, the option was
deemed illusory because its exercise was contingent on the taxpayer’s decision to
mine, thus requiring immediate recognition of the option proceeds as income. This
case highlights the importance of examining the economic substance of transactions
for tax deductions.

Facts

In 1978, Ernest Saviano, an airline pilot and cash basis taxpayer, acquired a gold
claim in Panama through a tax shelter called “Gold For Tax Dollars. ” He deposited
$10,000 with the promoter, International Monetary Exchange (IME), who as his
agent borrowed $30,000 on a nonrecourse basis. These funds were used to pay
$40,000  in  development  expenses,  which  Saviano  deducted  under  IRC  section
616(a). In 1979, Saviano leased a mineral claim in French Guiana through IME, paid
20% of the development expense in cash, and financed the rest through the sale of
an “option” to buy future gold production.  He claimed a deduction for the full
amount paid, including the option proceeds, under the same IRC section.

Procedural History

After the Commissioner disallowed the deductions,  Saviano and his wife filed a
petition with the U. S. Tax Court. Both parties filed motions for partial summary
judgment, focusing on whether the nonrecourse loan and the option were valid for
tax purposes. The Tax Court granted the Commissioner’s motion, disallowing the
deductions.

Issue(s)

1. Whether the nonrecourse obligation undertaken by the petitioner in 1978 was too
contingent to be treated as a bona fide indebtedness for tax purposes.
2. Whether the petitioner was at risk under section 465 respecting the amount
received in 1979 from the purported sale of an option.
3. Whether the purported option granted in 1979 is to be treated as a true option for
tax purposes.
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Holding

1. No, because the nonrecourse obligation’s repayment was contingent on the future
sale of gold from the claim, making it  too uncertain to be a valid debt for tax
purposes.
2.  No,  because  the  taxpayer  was  not  at  risk  under  section  465 as  the  option
proceeds were contingent on future events.
3. No, because the option was illusory and contingent on the taxpayer’s decision to
mine, requiring immediate recognition of the option proceeds as income.

Court’s Reasoning

The Tax Court reasoned that for a cash basis taxpayer, a deductible expense must be
paid in the taxable year. The court found that the nonrecourse loan in 1978 was too
contingent because its repayment was dependent on future gold production, which
the  taxpayer  controlled.  The  court  cited  numerous  cases  where  contingent
obligations were not recognized for tax purposes. Regarding the 1979 option, the
court determined it was not a true option but rather a preferential right of first
refusal,  as its exercise depended on the taxpayer’s decision to mine. The court
emphasized that an option must create an unconditional power of acceptance in the
optionee,  which  was  not  the  case  here.  The  court  concluded  that  both  the
nonrecourse loan and the option lacked the economic substance necessary for tax
deductions.

Practical Implications

This decision underscores the importance of economic substance in tax shelters. Tax
practitioners  must  carefully  scrutinize  financing  arrangements  like  nonrecourse
loans  and  options  to  ensure  they  do  not  hinge  on  future  contingencies  that
undermine  their  validity  for  tax  purposes.  The  ruling  impacts  how similar  tax
shelters  should  be  structured  and analyzed,  emphasizing  the  need for  genuine
economic risk to support deductions. Businesses and individuals must be cautious of
tax  shelters  that  promise  deductions  without  substantial  economic  involvement.
Subsequent  cases  have  cited  Saviano  to  challenge  the  validity  of  similar
arrangements, reinforcing the principle that tax benefits must align with economic
reality.


