Pesch v. Commissioner, 78 T. C. 100 (1982)

The IRS may recover a quick refund made after the statutory 90-day period through
deficiency procedures, not limited to an erroneous refund lawsuit.

Summary

In Pesch v. Commissioner, the taxpayers, Donna Pesch and David Bradshaw, filed
joint returns and received refunds based on net operating loss (NOL) carrybacks.
The IRS later disallowed the carrybacks and determined deficiencies. The key issue
was whether the IRS could recover the refunds through deficiency procedures or
was limited to a lawsuit for erroneous refunds. The Tax Court held that the IRS
could use deficiency procedures to recover the refunds, even if made outside the 90-
day period prescribed by law, because no statutory sanction limits the IRS to a
lawsuit in such cases.

Facts

Donna Pesch and David Bradshaw, married during 1969-1974, filed joint federal
income tax returns for 1969, 1970, 1971, and 1974, and separate returns for 1972
and 1973. Bradshaw sustained NOLs in 1972 and 1973, which he carried back to
prior years, requesting quick refunds under Section 6411. The IRS initially
disallowed the 1972 application due to a misunderstanding about marital status, but
after reconsideration, granted it outside the 90-day period. The IRS later determined
deficiencies for 1971, disallowing the NOL carrybacks from 1972 and 1973.

Procedural History

The IRS issued notices of deficiency for 1971 to both Pesch and Bradshaw. They
petitioned the Tax Court, contesting the deficiency. The Tax Court consolidated the
cases and ruled in favor of the IRS, allowing recovery of the refunds through
deficiency procedures.

Issue(s)

1. Whether a refund made pursuant to Section 6411 but after 90 days from the
application filing date can be recovered through deficiency procedures or only by a
suit to recover an erroneous refund?

Holding

1. Yes, because the IRS’s remedy is not limited to a suit to recover an erroneous
refund under Section 7405. The IRS can use deficiency procedures to recover the
refund, as there is no statutory sanction against acting after the 90-day period.

Court’s Reasoning
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The Tax Court examined the statutory definitions of a deficiency under Section
6211(a) and the IRS’s authority under Section 6411. It concluded that the IRS could
recover the refund as a deficiency because the tax imposed exceeded the amount
shown on the return minus rebates made. The court emphasized the tentative nature
of Section 6411 adjustments, noting that no sanction exists for the IRS’s failure to
act within 90 days. It rejected the taxpayers’ argument that the refund was
erroneous due to the delay, citing prior cases like Zarnow v. Commissioner and the
legislative history of Section 6411, which aimed to expedite refunds without
imposing penalties on the IRS for delays. The court also clarified that the IRS has
multiple remedies for recovering erroneous refunds, including deficiency
procedures, and that none of these remedies are exclusive.

Practical Implications

This decision clarifies that the IRS can use deficiency procedures to recover refunds
made outside the 90-day period under Section 6411, even if the refund was based on
a tentative carryback adjustment. Attorneys should note that the IRS’s discretion in
choosing recovery methods remains broad, and taxpayers cannot rely on the 90-day
limit to challenge the IRS’s authority to assess deficiencies. This ruling may
encourage the IRS to use deficiency procedures more frequently to recover
erroneous refunds, potentially affecting taxpayer strategies in handling NOL
carrybacks and refunds. Subsequent cases have followed this precedent, reinforcing
the IRS’s broad authority in these situations.
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