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Bolinger v. Commissioner, 76 T. C. 1362 (1981)

A pension plan must clearly state that forfeitures cannot be used to increase benefits
for remaining employees to qualify under section 401(a)(8).

Summary

In Bolinger v. Commissioner, the Tax Court ruled that Gladstone Laboratories, Inc.
‘s pension plan did not qualify under section 401(a) because it failed to explicitly
state that forfeitures could not be used to increase employee benefits. The court also
rejected  the  retroactive  application  of  a  1975  amendment  to  the  plan  due  to
Gladstone’s lack of diligence in seeking IRS approval. This decision underscores the
importance of clear, compliant plan provisions and timely action to amend plans for
qualification under tax law.

Facts

Gladstone Laboratories, Inc. , a subchapter S corporation, established a pension
plan in 1965, which was amended in 1971. During the years 1971-1973, the plan did
not contain a provision that forfeitures must not be applied to increase the benefits
any employee would otherwise receive under the plan, nor did it define “annual
compensation” over a consecutive five-year period. Gladstone claimed deductions
for  contributions  to  this  plan  on  its  tax  returns,  but  the  IRS disallowed these
deductions, asserting that the plan was not qualified under section 401(a).

Procedural History

The IRS issued statutory notices of deficiency to the shareholders of Gladstone,
Maurice G. and Zenith A. Bolinger, and Maurice G. , Jr. , and Rita Bolinger, for the
taxable years 1971, 1972, and 1973. The case was submitted to the Tax Court fully
stipulated. The court ruled in favor of the Commissioner, finding the pension plan
unqualified and denying the deductions claimed by Gladstone.

Issue(s)

1. Whether the Gladstone Laboratories, Inc. pension plan qualified under section
401(a) for the taxable years 1971, 1972, and 1973.
2. Whether a 1975 amendment to the pension plan could be applied retroactively to
qualify the plan for the years in question.

Holding

1. No, because the plan failed to meet the requirements of section 401(a)(8) by not
explicitly prohibiting the use of forfeitures to increase employee benefits.
2. No, because the 1975 amendment was not timely and Gladstone did not exercise
reasonable diligence in seeking IRS approval.
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Court’s Reasoning

The  court  applied  section  401(a)(8),  which  requires  that  a  pension  plan  must
explicitly state that forfeitures cannot be used to increase benefits for any employee.
Gladstone’s plan lacked this explicit provision, and the court found that the plan’s
overall language did not make it clear that such use was prohibited. The court cited
Revenue Ruling 67-68 but  distinguished the case,  noting that  the plan did not
contain  the necessary  clarity  or  provisions  to  prevent  the use of  forfeitures  to
increase benefits. Regarding the retroactive amendment, the court applied section
401(b) and related case law, concluding that Gladstone did not meet the conditions
for retroactive application due to the significant delay in seeking IRS approval. The
court emphasized that reasonable diligence in seeking a determination letter is
necessary for retroactive amendments, referencing Aero Rental and other cases to
support its stance.

Practical Implications

This decision requires employers to ensure that their pension plans explicitly meet
the requirements of  section 401(a),  particularly with respect to the handling of
forfeitures. It also highlights the importance of timely seeking IRS approval for plan
amendments to qualify for retroactive effect. Legal practitioners advising on pension
plans should ensure that all necessary provisions are included and that clients act
promptly  to  amend  plans  if  defects  are  discovered.  The  ruling  impacts  the
structuring  of  employee  benefit  plans  and  the  tax  planning  strategies  of
corporations,  especially  subchapter  S  corporations,  where  deductions  for
contributions can significantly affect shareholder income. Subsequent cases have
continued to apply this ruling, reinforcing the need for clear plan language and
timely amendments.


