Shut Out Dee-Fence, Inc. v. Commissioner, 77 T. C. 1197 (1981)

A notice of deficiency does not constitute a notice of determination for the purposes
of a declaratory judgment action regarding the initial qualification of a retirement
plan under IRC sections 401 and 501.

Summary

Shut Out Dee-Fence, Inc. sought a declaratory judgment from the U. S. Tax Court
regarding the qualification of its retirement plan under IRC sections 401 and 501.
The court dismissed the case for lack of jurisdiction, holding that a notice of
deficiency issued by the Commissioner did not qualify as a notice of determination
required under section 7476(a)(1). Additionally, the court declined jurisdiction
under section 7476(a)(2)(A) due to concurrent deficiency petitions filed by the
petitioner, which provided a more expedient route for resolving the underlying
issue. This case clarifies the jurisdictional boundaries for declaratory judgments in
tax court concerning retirement plan qualifications.

Facts

Shut Out Dee-Fence, Inc. adopted a retirement plan on December 31, 1973, and
requested a determination of its qualification under IRC sections 401 and 501 on
January 31, 1974. On October 17, 1980, the Commissioner issued a notice of
deficiency for tax years ending May 31, 1974, and May 31, 1975, stating that the
plan did not qualify under section 501. On January 14, 1981, the petitioner filed
three petitions in the Tax Court: two contesting the deficiencies and one seeking a
declaratory judgment on the plan’s qualification. The Commissioner moved to
dismiss the declaratory judgment action for lack of jurisdiction on July 20, 1981.

Procedural History

The petitioner requested a determination on January 31, 1974, but did not receive a
determination letter. Following a notice of deficiency on October 17, 1980, the
petitioner filed petitions in the U. S. Tax Court on January 14, 1981, including one
for declaratory judgment. The Commissioner filed a motion to dismiss the
declaratory judgment action on July 20, 1981. The Tax Court assigned the case to a
Special Trial Judge, who recommended dismissal, and the court adopted this
recommendation, dismissing the case for lack of jurisdiction on December 2, 1981.

Issue(s)

1. Whether a notice of deficiency constitutes a “notice of determination” under
section 7476(a)(1), thereby conferring jurisdiction on the Tax Court to issue a
declaratory judgment regarding the initial qualification of a retirement plan?

2. Whether the Tax Court has jurisdiction under section 7476(a)(2)(A) when the
petitioner has concurrently filed petitions seeking redetermination of deficiencies
involving the same underlying determination?
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Holding

1. No, because a notice of deficiency is not the same as a determination letter
required by section 7476(a)(1) to confer jurisdiction for a declaratory judgment.

2. No, because the court’s discretion under section 7476(a)(2)(A) should not be
exercised when concurrent deficiency petitions offer a more expeditious resolution
of the underlying issue.

Court’s Reasoning

The court distinguished between a notice of deficiency and a determination letter,
emphasizing that only the latter confers jurisdiction under section 7476(a)(1). The
court cited the statutory definition of a determination letter and noted that the
October 17, 1980, notice was clearly a notice of deficiency. Regarding jurisdiction
under section 7476(a)(2)(A), the court acknowledged its discretionary power but
declined to exercise it, citing the existence of concurrent deficiency petitions that
would resolve the underlying issue more quickly. The court referenced legislative
intent to avoid duplicative litigation and noted that the deficiency cases were ready
for trial while the declaratory judgment action was not. The court quoted the
legislative history to support its decision, highlighting Congress’s intent to facilitate
judicial review without supplanting normal avenues of review.

Practical Implications

This decision clarifies that a notice of deficiency does not suffice as a notice of
determination for declaratory judgment actions regarding retirement plan
qualifications. Practitioners must ensure they have received a proper determination
letter before pursuing such actions. The case also underscores the court’s discretion
in exercising jurisdiction under section 7476(a)(2)(A) and its preference for
resolving issues through deficiency proceedings when concurrent petitions exist.
This ruling may influence how taxpayers and practitioners approach challenges to
retirement plan qualifications, emphasizing the importance of timely and proper
administrative remedies. Subsequent cases, such as Prince Corp. v. Commissioner,
have similarly addressed the jurisdictional requirements for declaratory judgments
in this area.
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