The Barth Foundation v. Commissioner, 77 T. C. 932 (1981)

Statutory amendments apply to pending cases if the tax has not been assessed, and
notices of deficiency for different taxable years are not considered duplicates even if
they relate to the same calendar year.

Summary

The Barth Foundation case addressed whether the Second Tier Tax Correction Act
of 1980 applied to pending cases and whether notices of deficiency for the same
year but different taxable income were duplicates. The Tax Court held that the Act’s
amendments were applicable to pending cases where taxes had not been assessed,
and that notices for different taxable years were not duplicates, thus denying the
motions to dismiss for lack of jurisdiction and due to alleged duplicate notices.

Facts

The respondent mailed statutory notices of deficiency to The Barth Foundation on
May 14, 1980, for excise tax deficiencies under section 4942 for the years 1974,
1975, and 1976. The Foundation filed petitions contesting these deficiencies on
October 14, 1980. On December 8, 1980, the Foundation moved to dismiss
additional excise taxes under section 4942(b) and alleged duplicate notices for the
year 1975. The Second Tier Tax Correction Act of 1980 was enacted on December
24, 1980.

Procedural History

The Barth Foundation filed motions to dismiss on December 8, 1980, which were
heard on January 21, 1981. The court reviewed the motions, considered arguments,
and issued its opinion on April 3, 1981, denying the motions to dismiss.

Issue(s)

1. Whether the amendments made by the Second Tier Tax Correction Act of 1980
apply to docketed and untried cases pending in the Tax Court on the date of
enactment, December 24, 19807

2. Whether duplicate notices of deficiency were sent in docket No. 19103-80 for the
year 19757

Holding

1. Yes, because the amendments apply to taxes not yet assessed, and the second tier
taxes under section 4942(b) had not been assessed at the time of the Act’s
enactment.

2. No, because the notices for the year 1975 relate to different taxable years (1973
and 1974 income), and thus, are not duplicates.
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Court’s Reasoning

The court applied the statutory language of the Second Tier Tax Correction Act,
which specifies that its amendments apply to taxes assessed after the date of
enactment. Since the second tier taxes under section 4942(b) had not been assessed
at the time of the Act’s enactment, the amendments were applicable. The court
rejected the Foundation’s retroactivity argument, citing Howell v. Commissioner,
where similar issues were addressed and dismissed. For the issue of duplicate
notices, the court relied on section 4942(a), which imposes taxes for failure to
distribute income in different taxable years. The court found that the notices for
1975 related to different taxable years and thus were not duplicates, supported by
legislative history indicating that notices should relate to specific acts or failures to
act.

Practical Implications

This decision clarifies that statutory amendments can apply to pending cases if the
taxes in question have not been assessed, affecting how attorneys handle similar
cases with pending assessments. It also establishes that notices of deficiency for the
same calendar year but different taxable years are not considered duplicates,
impacting how the IRS issues notices and how taxpayers respond to them. This
ruling may influence future tax litigation by setting a precedent for the retroactive
application of corrective tax legislation and the interpretation of what constitutes a
duplicate notice of deficiency.
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