Dunn v. Commissioner, 70 T. C. 361 (1978)

A temporary order for support during a divorce proceeding does not constitute a
legal separation under state law for federal tax purposes.

Summary

In Dunn v. Commissioner, the U. S. Tax Court ruled that a temporary order issued
by a Wisconsin court for alimony, child support, and debt payment did not legally
separate Stanley Dunn from his wife under Wisconsin law, thus not allowing him to
file his 1974 tax return as a single person. The court emphasized that only a decree
of divorce or separate maintenance qualifies as a legal separation for tax purposes.
This decision highlights the necessity of understanding state-specific definitions of
legal separation when determining federal tax filing status.

Facts

Stanley Dunn’s wife filed for divorce in Wisconsin on January 28, 1974, requesting
temporary alimony, child support, and restrictions on Dunn’s actions. A temporary
order was issued on March 29, 1974, requiring Dunn to pay alimony and child
support and imposing property and personal restraints. Dunn filed his 1974 federal
tax return as a single person, but the IRS determined he was still married and
should file as married filing separately. The temporary order did not affect the
marital status of the parties, and efforts toward reconciliation were made post-
order.

Procedural History

The IRS issued a deficiency notice to Dunn for the 1974 tax year, prompting Dunn to
petition the U. S. Tax Court. The court heard the case and ruled in favor of the
Commissioner of Internal Revenue, determining that Dunn was not legally separated
at the end of 1974 and thus not entitled to file as a single person.

Issue(s)

1. Whether a temporary order issued by a Wisconsin court, providing for alimony,
child support, and debt payment, constitutes a legal separation under Wisconsin
law, allowing Dunn to file his 1974 federal tax return as a single person.

Holding

1. No, because under Wisconsin law, a temporary order does not effectuate a legal
separation, and thus, Dunn remained married for tax purposes at the end of 1974.

Court’s Reasoning

The court applied Wisconsin law to determine Dunn’s marital status, citing
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Wisconsin Statutes Annotated, which distinguishes between temporary orders and
decrees of legal separation or divorce. The court emphasized that the temporary
order issued under section 247. 23 only dealt with support and restrictions during
the pendency of the divorce action, not the marital status itself. The court
referenced prior cases like Capodanno v. Commissioner to establish that legal
separation for tax purposes must be defined by state law. The court also noted that
the temporary order did not bar reconciliation efforts, further indicating it was not a
legal separation. The court rejected Dunn’s argument that the use of the term
‘separation’ in the order should be interpreted by a layman as a legal separation,
stating that legal separation requires a specific decree under state law.

Practical Implications

This decision underscores the importance of state law in determining federal tax
filing status, particularly concerning legal separation. Taxpayers in similar situations
must ensure they have a decree of divorce or separate maintenance to file as single.
Legal practitioners must advise clients on the distinction between temporary orders
and decrees of legal separation, as misunderstanding this can lead to improper tax
filings and subsequent deficiencies. This case also highlights the need for clear
communication from tax authorities regarding filing status, as Dunn argued the IRS
instructions might confuse laypersons. Subsequent cases involving similar issues
should carefully analyze the specific state law governing legal separation to avoid
misinterpretations.
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