Romy Hammes, Inc. v. Commissioner, 72 T. C. 1016 (1979)

A merger of multiple operating companies does not qualify as an F reorganization
for net operating loss carryback purposes unless there is complete identity of
shareholders and their proprietary interests, and the corporations are engaged in
the same or integrated activities.

Summary

In Romy Hammes, Inc. v. Commissioner, the Tax Court ruled that a merger involving
multiple operating companies did not qualify as an F reorganization under Section
368(a)(1)(F) of the Internal Revenue Code. The court found that the merged
companies lacked the required identity of shareholders and proprietary interests,
and were not engaged in sufficiently integrated activities. Consequently, the
surviving corporation, Nevada, was not permitted to carry back its post-merger net
operating loss to offset the pre-merger income of one of the merged entities, Illinois.
This decision emphasizes the stringent criteria needed for F reorganization status
and impacts how similar corporate mergers are analyzed for tax purposes.

Facts

On December 29, 1967, four operating corporations (Romy Hammes Co. , Inc.,
Romy Hammes Corp. , Hammes Enterprises, Inc. , and Romy Hammes, Inc. ) merged
into Romy Hammes, Inc. (Nevada). Nevada had been inactive until December 15,
1967, when Romy Hammes transferred assets to it. The merged corporations had
different shareholders and engaged in various activities, including real estate
rentals, a Ford dealership, and a Maytag appliance franchise. Post-merger, Nevada
operated the merged entities as separate divisions and attempted to carry back a
1970 net operating loss from its Hawaiian hotel project to offset 1967 income of
[llinois.

Procedural History

The IRS determined a deficiency in Nevada’s 1967 federal income tax and
disallowed the net operating loss carryback. Nevada filed a petition with the Tax
Court to challenge the deficiency. The court’s decision was the first and final level of
review in this case.

Issue(s)

1. Whether the merger of the four operating companies into Nevada constituted an
F reorganization under Section 368(a)(1)(F) of the Internal Revenue Code.

2. Whether Nevada was entitled to carry back its 1970 net operating loss to the
1967 pre-merger income of Illinois.

Holding
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1. No, because the merger did not meet the criteria for an F reorganization, as there
was no complete identity of shareholders and their proprietary interests, and the
corporations were not engaged in the same or integrated activities.

2. No, because without qualifying as an F reorganization, Nevada could not carry
back its net operating loss under Section 381(b)(3).

Court’s Reasoning

The court applied Section 368(a)(1)(F), which defines an F reorganization as a
“mere change in identity, form, or place of organization. ” The court referenced
Revenue Ruling 75-561, which clarified that a combination of operating companies
could qualify as an F reorganization only if there was complete identity of
shareholders and their proprietary interests, and the corporations were engaged in
the same or integrated activities. The court found that the merged companies had
different shareholder structures and engaged in diverse business activities, failing to
meet these requirements. Additionally, the court noted that even if the merger had
qualified as an F reorganization, the net operating loss could only be carried back to
offset income from the same business unit that generated the loss, which was not
applicable here as the Hawaiian project was separate from Illinois’s activities.

Practical Implications

This decision impacts how corporate mergers are analyzed for tax purposes,
particularly regarding F reorganization status and net operating loss carrybacks.
Attorneys should advise clients that mergers involving multiple operating companies
with different shareholders and business activities will likely not qualify as F
reorganizations. This ruling limits the ability of surviving corporations to use post-
merger losses to offset pre-merger income, potentially affecting corporate
restructuring strategies and tax planning. Subsequent cases have applied or
distinguished this ruling based on the degree of shareholder identity and business
integration, emphasizing the importance of these factors in tax planning for
mergers.
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