
© 2025 SCOTUSreports.com. All rights reserved. | 1

Considine v. Commissioner, 68 T. C. 52 (1977)

A taxpayer’s criminal conviction for filing a false return can collaterally estop them
from denying the return’s fraudulence in a subsequent civil tax fraud proceeding.

Summary

Charles Ray Considine was convicted under I. R. C. § 7206(1) for willfully filing a
false tax return in 1969, omitting capital gains from an assigned note and trust
deed. In a subsequent civil case, the Commissioner sought to use this conviction to
collaterally estop Considine from denying the fraudulence of his 1969 return. The
Tax Court held that Considine was estopped from denying the return’s falsity and his
knowledge of the omitted income, but not the exact amount of the omission or the
resulting tax underpayment, as these were not essential to the criminal conviction.

Facts

In  1969,  Charles  Ray  Considine  assigned  a  note  and  trust  deed  to  satisfy  a
malpractice judgment, resulting in unreported capital gains of $98,357. 87. He was
subsequently convicted under I. R. C. § 7206(1) for willfully filing a false 1969 tax
return. In a civil proceeding, the Commissioner of Internal Revenue sought to apply
collateral estoppel based on this conviction to establish fraud in a deficiency case
under I. R. C. § 6653(b).

Procedural History

Considine was convicted in a criminal case for filing a false tax return in 1969. In
the civil deficiency case, he filed a motion for partial summary judgment, arguing his
criminal conviction should not be used as evidence of fraud in the civil case. The
Commissioner filed an amendment to the answer, asserting collateral estoppel based
on  the  conviction.  The  Tax  Court  treated  Considine’s  motion  as  one  for  a
determination on the issue of collateral estoppel.

Issue(s)

1. Whether a taxpayer’s conviction under I. R. C. § 7206(1) for filing a false return
collaterally estops them from denying the return’s fraudulence in a subsequent civil
proceeding under I. R. C. § 6653(b)?
2. Whether the conviction estops the taxpayer from denying the exact amount of the
omitted income and the resulting tax underpayment?

Holding

1. Yes, because the conviction necessarily determined that the taxpayer willfully
filed a false and fraudulent return, omitting capital gains he knew he was required
to report.
2. No, because the exact amount of the omission and the resulting tax underpayment
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were not essential to the criminal conviction.

Court’s Reasoning

The court reasoned that the elements of a conviction under I. R. C. § 7206(1) (willful
filing of a false return) encompassed the fraud element required for an addition to
tax under I. R. C. § 6653(b). The court applied the doctrine of collateral estoppel,
holding  that  the  criminal  conviction  estopped  Considine  from  denying  the
fraudulence of his 1969 return and his knowledge of the omitted income. However,
the court  distinguished between the fraudulence of  the return and the specific
amount of income omitted or the resulting tax underpayment, holding that the latter
two were not essential to the criminal conviction and thus not subject to estoppel.
The court relied on cases like Commissioner v. Sunnen and United States v. Fabric
Garment Co. to support its analysis of collateral estoppel’s application to factual
determinations. The court also noted that Considine’s wife, who filed a joint return
but was not involved in the criminal case, was not estopped from litigating the fraud
issue.

Practical Implications

This  decision  clarifies  the  application  of  collateral  estoppel  in  tax  fraud cases,
allowing the IRS to use criminal convictions to establish the fraudulence of a return
in  civil  deficiency  proceedings.  However,  it  also  limits  the  scope  of  estoppel,
requiring the IRS to prove the specific amount of income omitted and the resulting
underpayment  separately.  Practitioners  should  be  aware  that  while  a  criminal
conviction can streamline proof of fraud, it does not automatically resolve all factual
disputes in a civil  case.  This ruling may encourage the IRS to pursue criminal
prosecutions more aggressively, knowing that a conviction can simplify subsequent
civil litigation. However, taxpayers and their counsel can still challenge the specific
financial calculations and underpayment amounts in civil proceedings, even when
facing a prior conviction.


