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Rubnitz v. Commissioner, 67 T. C. 621 (1977)

A cash basis taxpayer cannot deduct a loan fee as interest paid when the fee is
withheld from the loan principal and not paid out in cash during the tax year.

Summary

In Rubnitz v. Commissioner, the U. S. Tax Court ruled that a cash basis partnership
could not deduct a 3. 5% loan fee and a 1% standby fee as interest expenses for the
year  1970.  The  partnership,  Branham  Associates,  had  secured  a  25-year
construction loan, with the fees being withheld from the loan principal rather than
paid directly. The court held that these fees were not considered ‘paid’ in the tax
year because they were integrated into the loan structure, to be repaid over the life
of the loan. This decision emphasizes the importance of the timing and form of
payment for cash basis taxpayers seeking to claim deductions.

Facts

Branham  Associates,  a  limited  partnership  formed  to  construct  an  apartment
complex, arranged a $1,650,000 construction loan from Great Western Savings &
Loan Association in 1970. The loan agreement included a 3. 5% loan fee ($57,750)
and a 1% standby fee ($16,500). The loan fee was withheld from the loan principal
at closing, and the standby fee was placed in a suspense account and later refunded.
No loan proceeds were disbursed to Branham in 1970, and the partnership did not
pay any portion of the loan fee or interest that year.

Procedural History

The Commissioner of Internal Revenue disallowed the partnership’s deduction of the
loan fees as interest paid in 1970, leading to a deficiency in the partners’ income
taxes.  Branham Associates  and  its  partners  petitioned  the  U.  S.  Tax  Court  to
challenge this determination. The Tax Court heard the case and issued its decision
in 1977.

Issue(s)

1. Whether the 3.  5% loan fee withheld from the loan principal at closing was
deductible as interest paid in 1970 by a cash basis partnership.
2. Whether the 1% standby fee placed in a suspense account and later refunded was
deductible as interest paid in 1970 by a cash basis partnership.

Holding

1. No, because the loan fee was not paid in cash during 1970; it was part of the loan
structure to be repaid over time.
2. No, because the standby fee was placed in a suspense account and refunded,
indicating it was not an expense paid in 1970.
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Court’s Reasoning

The court applied the rule that a cash basis taxpayer must pay an expense in cash or
its equivalent to claim a deduction. The court found that the loan fee was not ‘paid’
when it was withheld from the loan principal because it was part of the integrated
loan transaction, to be repaid ratably over the loan term. Similarly, the standby fee
was not deductible as it was placed in a suspense account and refunded, indicating
it was not a final payment. The court relied on precedents like Deputy v. DuPont and
Eckert v. Burnet, which established that a promissory note or a fee withheld from a
loan  does  not  constitute  payment  for  tax  deduction  purposes.  The  court  also
considered policy implications, noting that allowing such deductions could distort
income by front-loading expenses over the life of a long-term loan.

Practical Implications

This decision affects how cash basis taxpayers, particularly those in real estate and
construction, should handle loan fees in their tax planning. It clarifies that loan fees
withheld from loan proceeds and not paid in cash during the tax year are not
deductible  as  interest  paid.  Taxpayers  must  carefully  structure  their  loans  and
payments to ensure compliance with cash basis accounting rules. This ruling has
been followed in subsequent cases and IRS rulings, reinforcing the principle that
deductions must be tied to actual cash payments. Businesses and tax practitioners
should consider these implications when negotiating loan terms and planning for tax
deductions related to financing costs.


