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Estate of Charles Gilman, Deceased, Howard Gilman, Charles Gilman, Jr. ,
and Sylvia P. Gilman, Executors, Petitioners v. Commissioner of Internal
Revenue, Respondent, 65 T. C. 296 (1975)

Transferring corporate stock to a trust where the settlor retains no legal right to
income or control does not constitute retained enjoyment under IRC Sec. 2036(a)(1).

Summary

In Estate of Gilman, the Tax Court ruled that the value of stock transferred to a trust
by Charles Gilman should not be included in his estate under IRC Sec. 2036(a)(1).
Gilman transferred voting control of Gilman Paper Co. to a trust in 1948, retaining
no legal rights to the stock’s income or control. The court found that his continued
role as a trustee and corporate executive did not constitute retained enjoyment
because  his  actions  were  subject  to  fiduciary  duties,  and  there  was  no
prearrangement  for  him  to  benefit  personally.  This  decision  highlights  the
importance of the legal structure of the transfer and the absence of a retained legal
right to enjoyment in determining estate tax inclusion.

Facts

Charles  Gilman owned 60% of  Gilman Paper  Co.  ‘s  voting  common stock  and
transferred it to a trust in 1948. He served as one of three trustees, alongside his
son and attorney, with decisions made by majority vote. The trust’s income was to
be distributed to his sons, and the stock’s voting rights were used to elect the
company’s board of directors. Gilman also served as the company’s chief executive
officer until his death in 1967. The IRS argued that Gilman retained control and
enjoyment of the stock, but the trust agreement did not reserve any such rights to
him.

Procedural History

The Commissioner of Internal Revenue determined a deficiency in estate tax due to
the inclusion of the transferred stock in Gilman’s estate. The executors of Gilman’s
estate filed a petition with the United States Tax Court, which severed the issue of
stock inclusion from other issues. The Tax Court ultimately decided in favor of the
petitioners, ruling that the stock should not be included in the estate under IRC Sec.
2036(a)(1).

Issue(s)

1. Whether the value of the stock transferred to the trust should be included in
Charles Gilman’s gross estate under IRC Sec. 2036(a)(1) because he retained the
enjoyment of the stock.
2. Whether Gilman retained the right to designate who would enjoy the stock or its
income under IRC Sec. 2036(a)(2).
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Holding

1. No, because Gilman did not retain enjoyment of the stock under the transfer. The
trust agreement did not reserve any rights to income or control for Gilman, and his
subsequent roles as trustee and executive were subject  to fiduciary duties,  not
personal benefit.
2. No, because Gilman did not retain the right to designate who would enjoy the
stock or  its  income.  His  powers  over  the  stock  were  fiduciary  and not  legally
enforceable rights to direct the flow of income.

Court’s Reasoning

The court applied the principle that for IRC Sec. 2036(a)(1) to apply, the enjoyment
must  be  retained  under  the  transfer,  meaning  through  a  prearrangement  or
agreement. The trust agreement did not reserve any enjoyment or control to Gilman.
His continued roles as trustee and executive were subject to fiduciary duties, which
constrained his ability to use the stock for personal benefit. The court cited United
States v. Byrum, emphasizing that fiduciary duties prevent the misuse of corporate
control  for  personal  gain.  The  court  also  noted  the  adverse  interests  of  other
shareholders, including Gilman’s sisters, which further constrained his control. The
dissent argued that Gilman’s control  over the company was the essence of  the
stock’s value, but the majority found no evidence of a tacit understanding that he
would retain such control.

Practical Implications

This  decision clarifies  that  transferring stock to  a  trust,  even when the settlor
remains involved as a trustee or executive, does not necessarily result in estate tax
inclusion under IRC Sec. 2036(a)(1) if no legal rights to enjoyment are retained.
Attorneys should ensure that trust agreements do not reserve any rights to income
or control for the settlor. The decision also underscores the importance of fiduciary
duties in limiting the settlor’s control  over trust assets.  Subsequent cases have
followed this precedent, reinforcing that the legal structure of the transfer, rather
than  the  settlor’s  motives  or  subsequent  actions,  determines  estate  tax
consequences. This case may influence estate planning strategies involving closely
held corporate stock, emphasizing the need for clear and complete transfers to avoid
estate tax inclusion.


