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Aaron Dubitzky v. Commissioner of Internal Revenue, 65 T. C. 120 (1975)

A required property transfer under a zoning or land-use ordinance is not deductible
as a tax under IRC Section 164(a)(1) unless it is clearly intended as a revenue-
raising measure.

Summary

In Aaron Dubitzky v. Commissioner of Internal Revenue, the Tax Court ruled that a
property  transfer  required  under  a  municipal  ordinance  for  the  purpose  of
subdivision was not deductible as a real property tax under IRC Section 164(a)(1).
The court  found that  the  ordinance’s  primary  purpose  was  town planning,  not
revenue-raising, and the transfer of property was an incidental cost of development,
not a tax. This case clarifies the distinction between a tax and a regulatory exaction,
impacting how developers and taxpayers should treat mandatory property transfers
under similar ordinances.

Facts

Aaron Dubitzky purchased land in Nathanya, Israel in 1928. In the early 1950s,
Nathanya enacted a town planning ordinance requiring landowners to transfer up to
30% of their land to the municipality for subdivision approval. Dubitzky negotiated
with the municipality to mitigate the impact, agreeing to transfer certain plots and
pay cash in 1964. He claimed a deduction under IRC Section 164(a)(1) for the value
of the transferred property and cash payment, arguing it constituted a foreign real
property tax.

Procedural History

The Commissioner of Internal Revenue determined deficiencies for Dubitzky’s 1963
and 1964 tax returns, leading to a dispute over the deductibility of the property
transfer and cash payment. The case proceeded to the Tax Court, where the sole
issue  was  whether  Dubitzky  was  entitled  to  a  deduction  under  IRC  Section
164(a)(1).

Issue(s)

1. Whether the required transfer of property and cash payment under the Nathanya
town  planning  ordinance  constitutes  a  deductible  real  property  tax  under  IRC
Section 164(a)(1).

Holding

1. No, because the ordinance’s primary purpose was town planning, not revenue-
raising, and the transfer was an incidental cost of development, not a tax.

Court’s Reasoning
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The Tax Court applied U. S. legal principles to determine if the exaction was a tax. It
cited cases defining a tax as a revenue-raising levy without relation to a specific
governmental service. The court analyzed the ordinance, finding its purpose was to
ensure orderly town development, not to raise revenue. The transfer of property was
seen as a necessary incident of subdivision, not a tax. The court rejected Dubitzky’s
argument that the municipality used the ordinance for revenue, noting only one
small plot was sold, and that was consistent with the ordinance’s purpose. The court
also reasoned that Dubitzky did not lose value through the transfer, as he retained
the right to subdivide the remaining property.

Practical Implications

This  decision  impacts  how  developers  and  taxpayers  should  treat  mandatory
property  transfers  under  zoning  or  land-use  ordinances.  It  clarifies  that  such
transfers are not deductible as taxes unless they are clearly intended as revenue-
raising measures. Developers must consider these transfers as costs of development
rather than tax deductions. The ruling may influence how municipalities structure
their ordinances to avoid characterizations as taxes. Subsequent cases have applied
this distinction, and it remains relevant for analyzing the deductibility of exactions
under similar laws both domestically and internationally.


