Skolnik v. Commissioner, 55 T. C. 1055 (1971)

A taxpayer must prove theft by false pretenses to claim a theft loss deduction under
Section 165 of the Internal Revenue Code.

Summary

In Skolnik v. Commissioner, Emanuel Skolnik attempted to deduct $7,700 paid to
Maurice Kamm for Kabak Corp. stock as a theft loss on his 1963 tax return. The Tax
Court held that Skolnik failed to prove that Kamm obtained the money through false
pretenses or that any deductible loss was sustained in 1963. The court emphasized
the need for clear evidence of theft and the burden of proof on the taxpayer. This
case underscores the stringent requirements for substantiating theft loss deductions
and the importance of the timing of loss recognition for tax purposes.

Facts

In 1959, Maurice Kamm subscribed for Kabak Corp. stock and debentures. In
January 1960, Emanuel Skolnik and his brother Louis contracted with Kamm to
purchase one-third of Kamm’s stock and debentures. Skolnik paid Kamm $7,700 for
770 shares, but the shares were issued in Kamm’s name. Kamm died in February
1963, and his estate was insolvent. Skolnik attempted to claim the $7,700 as a theft
loss on his 1963 tax return, alleging that Kamm misrepresented his ability to
transfer the stock without restrictions.

Procedural History

Skolnik filed a joint Federal income tax return for 1963 and claimed a $7,500
deduction for the Kabak stock as a theft loss. The Commissioner disallowed the
deduction, leading to a deficiency determination. Skolnik petitioned the U. S. Tax
Court, which held that he failed to prove a theft loss or any other deductible loss in
1963.

Issue(s)

1. Whether Skolnik sustained a deductible theft loss of $7,700 in 1963 under Section
165(c)(3) of the Internal Revenue Code.

2. Whether Skolnik sustained any other deductible loss in 1963 related to the Kabak
stock transaction.

Holding

1. No, because Skolnik failed to prove that Kamm obtained $7,700 from him by false
pretenses.

2. No, because Skolnik failed to prove that he sustained any deductible loss in 1963,
as he did not demonstrate that his right to the stock became worthless that year.
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Court’s Reasoning

The court applied Illinois law on false pretenses, requiring proof of intent to defraud.
Skolnik’s claim was undermined by his failure to obtain the stock certificates before
Kamm'’s death and by evidence suggesting Kamm recognized Skolnik’s interest in
the stock. The court noted that Skolnik’s credibility was impeached due to
inconsistent statements about attempting to answer a debenture call. The court also
found that Skolnik did not prove the stock became worthless in 1963, as he could
have pursued legal remedies against Kamm'’s estate. The court emphasized the
taxpayer’s burden of proof and the practical test for determining when a loss is
sustained.

Practical Implications

This case highlights the stringent evidentiary requirements for claiming theft loss
deductions under Section 165. Taxpayers must provide clear proof of theft by false
pretenses, including the intent to defraud, to substantiate such claims. The decision
also underscores the importance of timing in recognizing losses for tax purposes, as
Skolnik failed to show that any loss occurred in the year he claimed it. Practitioners
should advise clients to thoroughly document transactions and maintain clear
evidence of any alleged theft. This case may influence how similar claims are
analyzed, emphasizing the need for a practical approach to determining when a loss
is sustained. Subsequent cases have continued to apply these principles, requiring
robust evidence to support theft loss deductions.
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