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Perret v. Commissioner, 55 T. C. 712 (1971)

Legal fees incurred in contesting a will are not deductible as business expenses,
expenses for the production of income, or capital losses under the Internal Revenue
Code.

Summary

Robert Perret, Jr. , an attorney, challenged his father’s will which disinherited him
and recommended another attorney take over his law practice. Perret sought to
deduct the legal fees incurred during this contest as business expenses under IRC
sections 162 and 212, or as capital losses. The U. S. Tax Court ruled against him,
holding that these expenses were not deductible. The court reasoned that Perret
failed to show the fees were ordinary and necessary business expenses, related to
income-producing property he owned, or resulted from a sale or exchange of capital
assets.  The  decision  underscores  the  limitations  on  deducting  personal  legal
expenses related to inheritance disputes.

Facts

Robert Perret, Jr. , an attorney, was disinherited by his father, Robert Perret, Sr. ,
who died in 1965. The will recommended another attorney, Milton W. Levy, to take
over the decedent’s practice, explicitly stating it was not the decedent’s wish for
Perret Jr. to do so. Perret Jr. had been associated with his father’s law practice from
1957 to 1960 but had since worked as an attorney for a bank and maintained a small
private practice.  After his father’s death,  Perret Jr.  unsuccessfully attempted to
acquire his father’s clients. He contested the will, incurring legal fees of $1,375 in
1965 and $5,952. 14 in 1966, which he sought to deduct on his tax returns.

Procedural History

Perret Jr. filed a petition with the U. S. Tax Court after the Commissioner of Internal
Revenue  disallowed  his  claimed  deductions  for  the  legal  fees.  The  Tax  Court
reviewed the case and issued its decision on February 1, 1971, ruling in favor of the
Commissioner.

Issue(s)

1. Whether the legal fees incurred by Perret Jr. in contesting his father’s will are
deductible as ordinary and necessary expenses under IRC section 162(a).
2. Whether these fees are deductible under IRC section 212(2) as expenses for the
management, conservation, or maintenance of property held for the production of
income.
3. Whether these fees are deductible as capital losses under IRC section 1211.

Holding
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1. No, because Perret Jr. failed to demonstrate that the fees were ordinary and
necessary expenses incurred in carrying on his trade or business.
2. No, because the fees were not incurred for the conservation or maintenance of
property owned by Perret Jr.
3. No, because the fees did not result from a sale or exchange of capital assets and
there is no provision allowing such a deduction.

Court’s Reasoning

The court applied the legal rules under IRC sections 162, 212, and 1211, which
govern the deductibility of expenses related to business, income production, and
capital losses, respectively. The court found that Perret Jr. did not show that his
primary purpose in contesting the will was to protect his professional reputation or
business, but rather to acquire an intestate share of his father’s estate. The court
rejected Perret Jr. ‘s claim that he held a defeasible title to his father’s real estate
under New York law, clarifying that title vests in the devisee named in the will, not
in distributees. The court also noted that the expenses were not capital in nature as
they did not result from a sale or exchange of capital assets. The court’s decision
was influenced by policy considerations against allowing deductions for personal
legal  expenses  related  to  inheritance  disputes.  There  were  no  dissenting  or
concurring opinions mentioned. The court cited relevant case law, including Welch
v. Helvering and New Colonial Co. v. Helvering, to support its stance on the burden
of proof and the scope of allowable deductions.

Practical Implications

This decision limits the deductibility of legal fees incurred in will contests, clarifying
that  such  expenses  are  generally  personal  and  not  deductible  under  the  IRC.
Attorneys and taxpayers should be cautious about claiming deductions for legal fees
related to inheritance disputes, ensuring they can clearly demonstrate a business
purpose or connection to income-producing property. The ruling affects how similar
cases are analyzed, emphasizing the need for clear evidence linking expenses to a
trade or business. It also reinforces the principle that deductions are a matter of
legislative grace, requiring strict adherence to statutory provisions. Later cases,
such as Merriman v. Commissioner, have reaffirmed this principle, continuing to
deny deductions for legal fees in will contests.


