Cayetano v. Commissioner, 58 T. C. 1365 (1972)

The timing of a loss deduction for abandoned property depends on a flexible analysis
of when the loss was actually sustained, considering practical control and intent
rather than mere legal title.

Summary

In Cayetano v. Commissioner, the Tax Court had to determine when the petitioners,
who had left Cuba and become U. S. resident aliens, could claim a loss deduction for
their properties left behind. The key issue was whether the losses were incurred
before or after they became U. S. residents. The court found that the losses were not
sustained until after the petitioners’ exit permits from Cuba expired on January 29,
1962, allowing them to claim the deduction. This decision hinged on the petitioners’
conditional intent to abandon the properties and the absence of actual seizure by the
Cuban government before the expiration of the statutory period, emphasizing a
flexible standard for determining when a loss is incurred.

Facts

The petitioners, Cayetano and his spouse, left Cuba on December 31, 1961, and
became resident aliens of the United States on the same day. They left business
properties in Cuba, which were subject to confiscation if they did not return within
29 days. Cayetano testified that he did not know what he would do upon leaving
Cuba, aimed to get out, and would have returned if the Castro regime had been
overthrown. He left a foreman in charge of the properties. No actual seizure or
intervention by the Cuban government occurred before the end of 1961, and under
Cuban law, the properties could not be legally confiscated until January 29, 1962.

Procedural History

The petitioners filed for a loss deduction related to their Cuban properties. The
Commissioner denied the deduction, arguing that the losses were sustained upon
their departure from Cuba. The Tax Court heard the case, and after considering the
evidence and testimony, ruled in favor of the petitioners, allowing the deduction for
losses sustained after they became U. S. resident aliens.

Issue(s)

1. Whether the petitioners’ losses with respect to their Cuban properties were
sustained before or after they became resident aliens of the United States on
December 31, 1961.

Holding

1. No, because the court found that the losses were not sustained until after the
petitioners’ exit permits expired on January 29, 1962, based on the petitioners’
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conditional intent to abandon and the absence of actual seizure by the Cuban
government prior to that date.

Court’s Reasoning

The Tax Court applied a flexible standard to determine when the losses were
incurred, focusing on the practicality of ownership and control, as well as the
petitioners’ intent. The court noted that Cayetano left a foreman in charge and had a
conditional intention to abandon the properties, contingent on not returning to Cuba
within 29 days. The court rejected the Commissioner’s argument that the losses
were sustained upon departure, citing the lack of actual seizure by the Cuban
government before the end of 1961. The court also distinguished this case from
others where actual seizure had occurred, emphasizing that the properties were not
legally subject to confiscation until after the petitioners became U. S. residents. The
court referenced previous cases to support its flexible approach, such as Boehm v.
Commissioner and A. J. Industries, Inc. v. United States, which also considered the
timing of loss deductions based on the specific circumstances of each case.

Practical Implications

Cayetano v. Commissioner provides a precedent for determining the timing of loss
deductions in cases of property abandonment, particularly in situations involving
political upheaval and foreign property. Attorneys should consider the practical
control and intent of their clients when advising on the timing of loss deductions,
rather than relying solely on the legal title of the property. This decision impacts
how similar cases involving property left in politically unstable regions should be
analyzed, emphasizing the need to assess the actual moment of loss based on the
specific circumstances. The ruling may affect how businesses and individuals plan
for and claim deductions related to foreign property, especially in scenarios where
return to the property is uncertain. Subsequent cases, such as those cited in the
opinion, have applied or distinguished this ruling based on the presence or absence
of actual seizure by foreign governments.
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