Estate of Edward N. Opal, Deceased, Mae Opal, Executirix, Now By
Remarriage Known as Mae Konefsky, Petitioner v. Commissioner of Internal
Revenue, Respondent, 54 T. C. 154 (1970)

A contractual obligation in a joint will to devise property to a third party after the
survivor’s death creates a terminable interest that does not qualify for the marital
deduction under IRC Section 2056.

Summary

Edward and Mae Opal executed a joint will stipulating that the surviving spouse
would receive the estate “absolutely and forever,” but also included a contractual
obligation to devise the remaining estate to their son upon the survivor’s death. The
IRS denied a marital deduction for Edward’s estate, arguing that Mae’s interest was
terminable. The Tax Court agreed, holding that under New York law, the contractual
language in the will created a terminable interest, disqualifying it from the marital
deduction. The court reasoned that Mae’s interest was effectively a life estate with
broad powers of consumption but not an absolute ownership, and thus did not meet
the requirements for a marital deduction under Section 2056.

Facts

Edward N. Opal and his wife Mae executed a joint and mutual will in 1961. The will
specified that upon the death of the first spouse, the surviving spouse would receive
the entire estate “absolutely and forever. ” Additionally, it stated that upon the
death of the surviving spouse, the remaining estate would be devised to their son
Warren. The will also contained contractual language that made its provisions
irrevocable without mutual consent. Edward died later in 1961, and Mae sought a
marital deduction for the value of the property passing to her from Edward’s estate.
The IRS denied the deduction, asserting that Mae’s interest was terminable due to
the contractual obligation to devise the estate to Warren upon her death.

Procedural History

Mae Opal, as executrix of Edward’s estate, filed a federal estate tax return claiming
a marital deduction for the value of the property passing to her. The IRS issued a
deficiency notice disallowing the deduction, arguing that Mae received a terminable
interest. Mae contested this determination in the U. S. Tax Court, which upheld the
IRS’s position and denied the marital deduction.

Issue(s)

1. Whether Mae Opal’s interest in the property passing from Edward’s estate was a
terminable interest under IRC Section 2056(b)(1), thus disqualifying it from the
marital deduction?

2. Whether Mae’s powers over the property qualified as a life estate with a power of
appointment under IRC Section 2056(b)(5)?
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3. Whether Mae was entitled to a deduction for additional administrative expenses
of $2,000 under IRC Section 2053?

Holding

1. Yes, because under New York law, the contractual language in the joint will
created a terminable interest that did not qualify for the marital deduction.

2. No, because Mae’s powers over the property did not constitute an unlimited
power of appointment to herself or her estate as required by Section 2056(b)(5).

3. No, because Mae failed to provide sufficient evidence that the additional expenses
were necessary and actually incurred in the administration of Edward’s estate.

Court’s Reasoning

The court analyzed the joint will under New York law, focusing on the contractual
language that made the will irrevocable and the use of the phrase “absolutely and
forever. ” It concluded that despite the absolute language, the contractual obligation
to devise the remaining estate to Warren upon Mae’s death created a terminable
interest. The court distinguished this case from others where absolute language was
not overridden by contractual obligations. It reasoned that Mae’s interest was
effectively a life estate with broad powers of consumption but not absolute
ownership, thus falling short of the requirements for a marital deduction under
Section 2056(b)(1). The court also rejected Mae’s argument that her interest
qualified under Section 2056(b)(5), as she lacked the power to dispose of the
property by gift during her lifetime. The court further held that Mae’s testimony
regarding Edward’s intent was inadmissible to prove dispositive intentions, but was
considered in determining the existence of a contract. Finally, the court denied the
deduction for additional administrative expenses due to insufficient evidence.

Practical Implications

This decision underscores the importance of carefully drafting joint wills to avoid
unintended tax consequences. Attorneys drafting such wills must clearly delineate
the nature of the interests being conveyed and the existence of any contractual
obligations. The ruling clarifies that under New York law, contractual language in a
joint will can create a terminable interest, impacting the availability of the marital
deduction. Practitioners should advise clients on the potential for double taxation
when property is subject to such contractual obligations, as the surviving spouse’s
estate may be taxed on the remaining property. This case also highlights the need
for thorough documentation of administrative expenses to substantiate deductions
under Section 2053. Subsequent cases have applied this ruling in analyzing the tax
treatment of joint wills and contractual obligations, emphasizing the need to
consider state law in determining property interests for federal tax purposes.
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