Breidert v. Commissioner, 39 T. C. 770 (1963)

An executor can effectively waive statutory commissions without incurring income
tax liability if the waiver demonstrates an intent to render gratuitous service.

Summary

In Breidert v. Commissioner, the Tax Court ruled that George Breidert, who served
as executor of his father’s estate, effectively waived his statutory executor’s fees.
Despite a clerical error in the final decree ordering payment of these fees, Breidert’s
prior waiver was upheld as valid because it reflected his genuine intent to serve
without compensation. The court found no constructive receipt of income,
emphasizing that Breidert never intended to receive the fees, and thus, he was not
subject to income tax on them. This decision underscores the importance of clear
intent in waiving executor’s fees and its implications for tax liability.

Facts

George Breidert was appointed executor of his father’s estate in January 1962 and
served until the final distribution in April 1963. Under California law, he was
entitled to statutory executor’s fees, but he waived these in his final account filed in
March 1963. Due to a clerical error, the final decree included a provision for these
fees, but Breidert never attempted to enforce it and was unaware of its inclusion
until shortly before the trial. The estate lacked sufficient cash to pay these fees, and
they were never credited to Breidert’s account.

Procedural History

The Tax Court heard the case after the Commissioner argued that Breidert
constructively received the waived executor’s fees in 1963, making them taxable
income. The court reviewed the evidence, including Breidert’s testimony and the
estate’s financial situation, before ruling in favor of Breidert.

Issue(s)

1. Whether George Breidert effectively waived his statutory executor’s fees, thereby
avoiding income tax liability.

2. Whether Breidert constructively received the waived executor’s fees, making
them taxable income.

Holding

1. Yes, because Breidert’s waiver was made before the court ordered payment and
demonstrated his intent to serve gratuitously.

2. No, because the fees were never credited to Breidert’s account, and he had no
intention of receiving them.
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Court’s Reasoning

The court reasoned that Breidert’s waiver was effective because it was made before
the Probate Court ordered payment of the fees, consistent with California law. The
court emphasized Breidert’s genuine intent to serve without compensation, as
evidenced by his waiver and the lack of any attempt to enforce the erroneous
provision in the final decree. The court rejected the Commissioner’s argument of
constructive receipt, noting that the fees were never available to Breidert, and he
never intended to receive them. The court also distinguished this case from revenue
rulings suggesting that fees could be taxable if waived after the right to them had
matured, finding no factual basis for applying those rulings here. The court’s
decision was influenced by policy considerations supporting the ability of executors
to serve without compensation and the need for clear intent in such waivers.

Practical Implications

This decision clarifies that executors can waive statutory fees without incurring
income tax liability if their waiver reflects a genuine intent to serve gratuitously.
Legal practitioners should ensure that such waivers are clearly documented before
the court orders payment. The case also underscores the importance of reviewing
court orders for errors, as clerical mistakes can lead to unintended tax
consequences. For executors, this ruling provides guidance on how to avoid tax
liability on waived fees, emphasizing the need for timely and unambiguous waivers.
Subsequent cases have cited Breidert to support the principle that intent to serve
without compensation can negate tax liability on waived executor’s fees.
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