Abegg v. Commissioner, 50 T. C. 145 (1968)

A liquidation followed by an immediate transfer of assets to another corporation
owned by the same shareholder constitutes a reorganization for tax purposes.

Summary

In 1957, Werner Abegg, a nonresident alien, liquidated Hevaloid, a Delaware
corporation, and transferred its assets to Suvretta, a Panamanian corporation he
solely owned. The IRS argued this was a reorganization under IRC § 368(a)(1)(D),
not a liquidation, and thus the gains from asset sales should be recognized. The Tax
Court agreed, ruling that the transactions were a reorganization because Hevaloid’s
assets were effectively transferred to Suvretta through Abegg as a conduit. The
court also held that Cresta, Suvretta’s successor, was liable as a transferee for
Hevaloid’s tax deficiencies and that a subsequent transfer of securities by Abegg to
Suvretta was a capital contribution, not a taxable exchange.

Facts

Werner Abegg, a Swiss citizen and nonresident alien, owned Hevaloid, a Delaware
corporation that ceased its active business in 1955. In 1957, Hevaloid was
liquidated, and its assets were distributed to Abegg, who then transferred these
assets to Suvretta, a Panamanian corporation he solely owned. Suvretta later
changed its name to Cresta. In February 1958, Abegg transferred additional
securities to Cresta, which were recorded as a capital contribution. No ruling was
sought under IRC § 367 regarding these transactions.

Procedural History

The IRS determined deficiencies against Hevaloid, Cresta as its transferee, and
Abegg for the taxable years in question. The cases were consolidated and heard by
the U. S. Tax Court, which issued its decision on April 24, 1968.

Issue(s)

1. Whether Cresta was engaged in trade or business in the U. S. during the taxable
years ended in 1958, 1959, and 1960?

2. Whether the liquidation of Hevaloid and transfer of assets to Suvretta constituted
a reorganization under IRC § 368(a)(1)(D)?

3. Whether the gains from Hevaloid’s liquidation and asset transfer should be
recognized due to non-compliance with IRC § 3677

4. Whether Cresta is liable as a transferee for Hevaloid’s tax deficiencies?

5. Whether Abegg’s transfer of securities to Suvretta in 1958 resulted in taxable
gain or loss?

Holding
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1. No, because Cresta’s activities were limited to managing investments and seeking
new business opportunities, which do not constitute engaging in trade or business.
2. Yes, because the transactions were effectively a reorganization under IRC §
368(a)(1)(D), with Hevaloid’s assets transferred to Suvretta through Abegg as a
conduit.

3. Yes, because no ruling was sought under IRC § 367, the gains from Hevaloid’s
liquidation and asset transfer must be recognized.

4. Yes, because Cresta received Hevaloid’s assets and is liable as a transferee for
Hevaloid’s tax deficiencies.

5. No, because the transfer of securities by Abegg to Suvretta was a capital
contribution, not an exchange under IRC § 351, and thus not subject to tax.

Court’s Reasoning

The Tax Court found that the liquidation of Hevaloid and the immediate transfer of
its assets to Suvretta, both owned by Abegg, constituted a reorganization under IRC
§ 368(a)(1)(D). The court reasoned that Abegg acted as a conduit for the transfer of
Hevaloid’s assets to Suvretta, and the transactions were part of a plan to continue
Hevaloid’s business in a new corporate form. The court also noted that no ruling was
sought under IRC § 367, which requires recognition of gains when assets are
transferred to a foreign corporation. Regarding Cresta’s activities, the court held
that merely managing investments and seeking new business opportunities does not
constitute engaging in trade or business in the U. S. Finally, the court found that
Abegg’s subsequent transfer of securities to Suvretta was a capital contribution, not
an exchange under IRC § 351, because no additional stock was issued to Abegg.

Practical Implications

This case highlights the importance of understanding the distinction between
liquidation and reorganization in tax law, particularly when assets are transferred to
a foreign corporation. Practitioners should be aware that the IRS may treat a
liquidation followed by an immediate transfer of assets to another corporation
owned by the same shareholder as a reorganization, subjecting the transaction to
different tax treatment. The case also underscores the need to comply with IRC §
367 when transferring assets to a foreign corporation to avoid recognition of gains.
Additionally, it clarifies that managing investments and seeking new business
opportunities do not constitute engaging in trade or business for tax purposes.
Finally, the case provides guidance on the treatment of capital contributions versus
exchanges under IRC § 351, emphasizing that an exchange requires the issuance of
stock or securities.
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