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34 T.C. 365 (1960)

The key principle is that the term “primarily” in the context of determining whether
property is held “primarily for sale to customers in the ordinary course of his trade
or business” under Section 1221(1) of the Internal Revenue Code of 1954 means “of
first importance” or “principally”.

Summary

The case involved several taxpayers who sought to have the Tax Court adopt the
IRS’s alternative finding that profits from the sale of  real  estate were ordinary
income,  rather  than  capital  gains.  Petitioners,  who  were  shareholders  of  a
corporation, argued that the profits should be taxed as capital gains, disputing the
IRS’s original determination that the income was taxable to the corporation itself.
The court denied the taxpayers’ motions, holding that they bore the burden of proof
and, by submitting their cases without evidence, failed to demonstrate that the IRS’s
assessment was incorrect. The court focused on the meaning of the term “primarily”
in  the  context  of  determining whether  property  was  held  primarily  for  sale  to
customers in the ordinary course of business, using this to clarify when property
should be classified as a capital asset.

Facts

The petitioners  were William and Ethel  Malat,  Ben and Lily  Lesser,  Louis  and
Shirley Rudman, and Louis and Claire Lomas. Each case involved deficiencies in
income tax related to the sale of real estate. The IRS determined that the profits
from the sale of houses constructed by Pioneer Plaza, Inc. were either taxable to the
corporation or, alternatively, as ordinary income to the taxpayers, rather than as
capital gains. The taxpayers filed motions seeking judgments that adopted the IRS’s
alternative finding, which treated the real estate as property held primarily for sale
to customers in the ordinary course of their business. The taxpayers conceded the
facts as determined by the Commissioner but offered no evidence to support their
claims that the income should be taxed as capital gains rather than ordinary income.

Procedural History

The cases were consolidated and called for trial in the United States Tax Court. The
taxpayers filed motions for judgments against themselves. The petitioners chose not
to present any evidence and rested their cases on the motions. The Tax Court denied
the motions and ruled in favor of the Commissioner, entering judgments based on
the  presumption  of  correctness  of  the  Commissioner’s  determinations  and  the
taxpayers’ failure to sustain their burden of proof. The Court’s decision was based
on the failure of the petitioners to carry their burden of proof, which was a motion
for judgment on the pleadings.

Issue(s)
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1. Whether the Tax Court should adopt the IRS’s alternative holding that the real
estate was not a capital asset but held primarily for sale to customers in the ordinary
course of business?

2. Whether, absent any evidence, could the court base its judgments on conceded
facts, and pleading admissions?

Holding

1.  No,  because  the  taxpayers  failed  to  introduce  any  evidence  to  rebut  the
Commissioner’s determination.

2. No, because the petitioners, by filing motions for judgments against themselves in
the amount determined, introduced no evidence, and stated they did not care to
introduce evidence, but would rest on their motions.

Court’s Reasoning

The Tax Court’s decision was based on the taxpayers’ failure to meet their burden of
proof. The court emphasized that the Commissioner’s determination of a deficiency
is presumptively correct, and the taxpayer bears the responsibility of proving it
wrong. The court found that the taxpayers’  motions,  which were essentially for
judgments against themselves, were meaningless because they offered no evidence
to  support  their  claim.  The court  also  noted that  adopting the  Commissioner’s
alternative  holding without  any evidence would be improper.  The court  stated,
“Since petitioners, who have the burden of proof, submitted their cases on such
motions without  any evidence,  the motions are utterly  meaningless.”  The court
ultimately  ruled  in  favor  of  the  Commissioner  based  on  the  presumption  of
correctness and the taxpayers’ failure to provide evidence.

Practical Implications

This case reinforces the importance of presenting evidence to support claims in tax
court. Taxpayers cannot simply rely on pleadings or concessions by the IRS; they
must  actively  demonstrate  why  the  IRS’s  determination  is  incorrect.  This  case
clarifies that the term “primarily” in the context of determining whether property is
held  for  sale  to  customers  means  “of  first  importance”  or  “principally.”  This
definition is critical for distinguishing between ordinary income and capital gains. It
underscores the significance of factual evidence in tax litigation and provides a clear
guideline for  interpreting a key term in tax law,  influencing how similar  cases
involving the sale of real estate or other assets are analyzed.


