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32 T.C. 775 (1959)

To claim an abandonment loss deduction, a taxpayer must demonstrate that the
property lost its useful value and that the taxpayer abandoned it as an asset in the
specific year for which the deduction is claimed.

Summary

The case concerns a taxpayer, Burke, who sought to deduct as an abandonment loss
the costs associated with a partially constructed hotel in Las Vegas. Construction
had been halted due to litigation. The court denied the deduction, finding that Burke
had not proven the hotel lost its useful value in the tax year and that he had not
abandoned it. The court also addressed the deductibility of attorney’s fees, ruling
that they were either capital expenditures or deductible only in the years paid, not
in the tax year at issue. The decision clarifies the requirements for claiming an
abandonment  loss  and  distinguishes  between  capital  expenditures  and  current
expenses.

Facts

Burke, a drive-in restaurant operator, acquired land in Las Vegas to build a luxury
hotel. Construction began in 1946, including foundations. Due to pending lawsuits
challenging his ownership and the project’s viability, construction was suspended. A
windstorm damaged the wooden framework in 1947. By 1950, the hotel’s value had
tripled, and there was interest in purchasing it, but Burke decided to postpone any
action until the litigation was resolved. Burke claimed an abandonment loss and
deduction  of  legal  fees  on  his  1950  tax  return.  The  Commissioner  of  Internal
Revenue disallowed both claims.

Procedural History

The Commissioner determined a tax deficiency against Burke. Burke challenged the
decision  in  the  United  States  Tax  Court.  The  Tax  Court  ruled  in  favor  of  the
Commissioner, denying the claimed deductions. The Tax Court’s decision is reported
at 32 T.C. 775 (1959).

Issue(s)

1. Whether the petitioner is entitled to deduct in 1950 the costs of concrete building
foundations and architect’s plans for a hotel as an abandonment loss.

2.  Whether  amounts  paid  by petitioner  to  his  attorneys  in  1946 and 1947 are
deductible in 1950 as current expenses.

Holding

1. No, because the petitioner did not establish the hotel lost its useful value in 1950,



© 2025 SCOTUSreports.com. All rights reserved. | 2

nor did he abandon it as an asset in that year.

2.  No,  because the expenses were either nondeductible capital  expenditures or
current expenses of the prior years when paid.

Court’s Reasoning

The court cited section 23(e)(2) of the 1939 Code regarding abandonment losses and
emphasized that the taxpayer must demonstrate that the property lost its useful
value and was actually abandoned in the tax year. The court referenced Citizens
Bank of Weston and Commissioner v. McCarthy, and stated that “a deduction should
be permitted where there is not merely a shrinkage of value, but instead, a complete
elimination of all value, and the recognition by the owner that his property no longer
has any utility or worth to him, by means of a specific act proving his abandonment
of all interest in it, which act of abandonment must take place in the year in which
the value has actually been extinguished.”. The court found that the hotel’s value
had tripled, and there was interest in acquiring the property, so the foundations and
plans had not lost their value. Burke retained ownership and never took definitive
action indicating abandonment in 1950. The court determined that the legal fees
were either  capital  expenditures  related to  the  hotel’s  construction,  or  current
expenses, and were only deductible in the years of payment (1946 and 1947), not in
1950.

Practical Implications

This case underscores the importance of proving both the loss of useful value and
the act of abandonment to claim an abandonment loss. Taxpayers must document a
definite and identifiable act of abandonment during the year in which the asset lost
its value. It is not enough that the taxpayer considers the asset valueless or that its
value has diminished. The ruling also highlights the treatment of legal fees; they are
either capital expenditures added to the asset’s basis or current expenses deductible
only in the year of payment. Legal practitioners should advise clients to document
clear evidence of abandonment, such as a written declaration, and to consider the
timing of deductible expenses carefully. Subsequent cases would likely follow the
precedent set by the court in this case regarding abandonment loss.


