31 T.C.272 (1958)

The mitigation provisions of the Internal Revenue Code can be applied to correct
errors in a barred tax year when a determination in a prior year created a double
exclusion of an income item, provided the taxpayer maintained an inconsistent
position in the prior determination.

Summary

The Estate of SoRelle challenged the Commissioner’s adjustments to the 1945
income tax, based on prior decisions in a 1946-1947 tax case. The Commissioner
sought to apply the mitigation provisions of the 1954 Internal Revenue Code to
adjust the 1945 return, which was otherwise barred by the statute of limitations,
based on the methodology and inventory valuations established in the prior case.
The Tax Court held that the adjustments related to cattle sales were unauthorized
because the taxpayer had not maintained a position inconsistent with the exclusion
of these sales from the prior year’s income. However, the court allowed adjustments
to the closing inventories for cattle and wheat, aligning them with the values
established in the prior case, as these adjustments fell under the double exclusion of
income rules in the Code.

Facts

A.W. SoRelle, a farmer and rancher, used a hybrid accounting system. The
Commissioner audited his 1946 and 1947 taxes, leading to the case of *Elsie
SoRelle*, 22 T.C. 459, which determined that the accrual method was the most
accurate. This decision led to adjustments in inventory and the inclusion of
December 1945 cattle sales in the 1946 return. After SoRelle died, the
Commissioner then sought to adjust SoRelle’s 1945 taxes. The adjustments included
incorporating the December 1945 cattle sales into the 1945 income and adjusting
closing inventories for 1945 to correspond with the opening inventory adjustments
in the 1946 case. The estate argued that these adjustments were time-barred.

Procedural History

The case began in the Tax Court as a challenge to the Commissioner’s assessment of
a deficiency in A.W. SoRelle’s 1945 income tax. The Tax Court considered and
decided on a prior case involving SoRelle’s 1946 and 1947 taxes. The 1945 case was
based on items adjudicated in the earlier case. The Tax Court’s decision is reported
at 31 T.C. 272.

Issue(s)

1. Whether the Commissioner’s inclusion of December 1945 cattle sales in SoRelle’s
1945 income was authorized under the mitigation provisions of the Internal Revenue
Code, specifically sections 1311-1315.
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2. Whether the Commissioner’s adjustment to SoRelle’s 1945 closing cattle
inventory, corresponding to the adjustment made to the 1946 opening cattle
inventory in the prior case, was authorized under the mitigation provisions.

3. Whether the Commissioner’s adjustment to SoRelle’s 1945 closing wheat
inventory, corresponding to the adjustment made to the 1946 opening wheat
inventory in the prior case, was authorized under the mitigation provisions.

Holding

1. No, because the estate did not maintain an inconsistent position regarding the
inclusion of the cattle sales in the prior case.

2. Yes, because adjusting the closing inventory for 1945 was authorized due to the
shifting of income from 1946 to 1945 and was consistent with the Court’s prior
holding.

3. Yes, because this item was also subject to the adjustment and aligned with the
Court’s prior holding.

Court’s Reasoning

The Court addressed whether the mitigation provisions of the 1954 Code applied to
correct the errors, despite the statute of limitations. Regarding the cattle sales, the
Court found that the prior decision resulted in a “double exclusion” of the sales
income, triggering section 1312(3)(A) of the Code. However, section 1311(b)
required that the taxpayer adopt a position inconsistent with the erroneous
exclusion. The estate had consistently argued for a cash basis of accounting, which
was consistent with the exclusion of the cattle sales from the 1945 income. The
Court held, “the estate was seeking no such thing, and at no time did it request that
the December 1945 cattle sales be eliminated from SoRelle’s 1946 income.” The
Court determined that the adjustments to the closing inventories for cattle and
wheat for 1945 were permissible because the adjustments shifted income from 1946
to 1945, and was consistent with the prior decision. The Court reasoned that Section
1314(c) contemplates re-opening a barred year “only to the extent that it is affected
by the *item* that is being shifted from one year to another.”

Practical Implications

This case highlights the complexities of the mitigation provisions. The decision
underlines the importance of a taxpayer’s
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