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30 T.C. 817 (1958)

Amounts  paid  by  a  husband  to  his  wife  pursuant  to  a  voluntary  separation
agreement,  even  if  reformed  by  a  court  decree,  are  not  deductible  under  the
Internal Revenue Code unless the agreement is incident to a decree of divorce or
separate maintenance.

Summary

In Borax v. Commissioner, the United States Tax Court addressed the deductibility
of alimony payments made by a husband to his wife. The payments stemmed from a
voluntary separation agreement that was later modified by a court decree. The court
held  that,  because  the  separation  agreement  was  not  incident  to  a  divorce  or
separate maintenance decree, the husband could not deduct the payments under
Section 23(u) of the 1939 Internal Revenue Code. The case underscores the strict
statutory  requirements  for  alimony  deductions,  emphasizing  the  need  for  a
qualifying divorce or separation decree.

Facts

Herman Borax and his wife, Ruth Haber, separated in March 1946 and executed a
voluntary separation agreement. The agreement stipulated monthly payments from
Borax to his  wife.  Subsequently,  Ruth Borax sued in state court  to  reform the
agreement, seeking to increase the payments and clarify that they were intended to
be tax-free to her. The New York Supreme Court initially denied the wife’s motion
for judgment on the pleadings. Following an amended complaint and a stipulation by
Herman Borax, the court issued a consent decree reforming the agreement solely to
increase the amount of the payments. Borax made these increased payments and
claimed deductions  on his  federal  income tax  returns  for  1949 and 1950.  The
Commissioner of Internal Revenue disallowed these deductions.

Procedural History

The Commissioner determined deficiencies in Borax’s income taxes for 1949 and
1950, disallowing his claimed deductions for the alimony payments. Borax petitioned
the United States Tax Court, challenging the Commissioner’s determination. The
Tax Court considered the case based on stipulated facts and exhibits. The Tax Court
ruled in favor of the Commissioner.

Issue(s)

Whether the amounts paid by petitioner to his wife pursuant to a voluntary1.
separation agreement, which was reformed by a court decree to increase the
amounts of the payments, are deductible under section 23 (u) of the 1939
Code.

Holding
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No, because the payments made by petitioner to his wife pursuant to the1.
separation agreement, as reformed, did not constitute payments imposed upon
or incurred by petitioner under a decree of divorce or of separate maintenance,
or under a written instrument incident to any such decree of divorce or
separation.

Court’s Reasoning

The court’s analysis focused on the interplay between Sections 22(k) and 23(u) of
the  1939  Internal  Revenue  Code.  Section  22(k)  defines  what  payments  are
includable in the wife’s gross income. The court pointed out that Section 22(k)
requires a divorce or legal separation “under a decree of divorce or of separate
maintenance.” The court emphasized that for payments to be deductible by the
husband under Section 23(u),  they must  also be includable in  the wife’s  gross
income under section 22(k). Since the payments to the wife were made pursuant to a
voluntary separation agreement which was not incident to a decree of divorce or
separate maintenance,  they did not meet the requirements for deduction under
Section 23(u).

The court also looked at the nature of the New York court’s decree. It determined
that  the  New York  court’s  decree  did  not  alter  the  marital  status,  nor  did  it
constitute a decree for separate maintenance. The court noted that the New York
court’s action was not a matrimonial action but a proceeding in equity to revise the
contract of the parties. The Tax Court cited several New York court decisions to
support its reasoning.

Practical Implications

This  case  is  a  reminder  of  the  strictly  interpreted  requirements  for  alimony
deductions. It highlights that parties cannot deduct alimony payments unless they
are made under a qualifying decree or an instrument directly related to such a
decree. Legal professionals must be aware of the precise wording of the Internal
Revenue Code and its application to the specific circumstances of the separation or
divorce. Agreements must be carefully drafted to ensure that any future payments
will qualify for the intended tax treatment. Any action taken in court that is done for
the purpose of increasing or modifying payments will not qualify unless the initial
separation or divorce was conducted through the judicial system.


