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F.W.T. Ópder, 28 T.C. 1145 (1957)

A partner’s voluntary payment of another partner’s tax liability is not deductible as a
business expense or loss if the paying partner has a right to contribution from the
other partners.

Summary

This case concerns the deductibility of tax payments made by a former partner on
behalf  of  the  partnership  and  other  former  partners  after  the  partnership’s
dissolution. The court addressed whether such payments, including unincorporated
business taxes, personal income taxes, related interest, and attorney’s fees, could be
deducted  as  business  expenses  or  losses  by  the  paying  partner.  The  court
determined that while payments for unincorporated business taxes and personal
income  taxes  were  not  deductible  due  to  the  paying  partner’s  right  to  seek
contribution, the attorney’s fees related to settling tax liabilities were deductible as
they benefitted the paying partner directly.

Facts

After the dissolution of several partnerships, F.W.T. Ópder (the petitioner) made
payments for New York State unincorporated business taxes, personal income taxes
of the partners, interest on these taxes, and attorney’s fees incurred to arrange the
payment  of  these  taxes.  The  taxes  were  a  joint  and  several  obligation.  The
partnerships  had  various  partners,  some  of  whom  were  relatives  or  former
employees of the petitioner’s family business. Ópder claimed deductions for these
payments on his tax return.

Procedural History

The Commissioner of Internal Revenue disallowed the deductions claimed by Ópder.
The Tax Court reviewed the case to determine whether Ópder could deduct these
payments.

Issue(s)

1. Whether the payments for unincorporated business taxes, personal income taxes,
and related interest were deductible as ordinary and necessary business expenses or
losses in a transaction entered into for profit.

2.  Whether  attorney’s  fees  related  to  the  settlement  of  tax  liabilities  were
deductible.

Holding

1. No, because the petitioner had a right to contribution from the other partners,
thus the payments were not his ultimate liability and not deductible.
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2. Yes, because the attorney’s fees were incurred for services that benefitted the
petitioner directly in settling the tax liabilities.

Court’s Reasoning

The court focused on whether the payments were the taxpayer’s own expenses or if
he had a right to recoupment. Regarding the unincorporated business taxes and
interest, the court noted that under New York law, the petitioner could have been
held liable for the full  amount.  Since it  was a joint and several  obligation,  the
petitioner would have had rights of contribution against his former partners. The
court stated, “His voluntary relinquishment of the payments which he could thus
otherwise have exacted leaves him in no better position than any taxpayer who fails
to pursue his rights of recoupment where payment of the obligation of another has
been made.” Therefore, his payments were not deductible, as he effectively paid the
taxes on behalf of others, and failed to exercise his right to be reimbursed. The court
also noted that petitioner’s attorney was instructed to pay the personal income taxes
“for the account of the other partners.”

Regarding the attorney’s fees, the court reasoned that although the attorneys’ work
involved  settling  claims  for  the  other  partners,  the  petitioner  was  primarily
benefitting  from the  services,  particularly  the  elimination  of  penalties  and  the
arrangement for installment payments. Thus, the fee was a deductible expense.

Practical Implications

This  case  highlights  that  when  a  taxpayer  pays  the  liability  of  another,  the
deductibility  of  the  payment  hinges  on  the  taxpayer’s  legal  right  to  seek
reimbursement. If such a right exists, the payment is typically not deductible. This
principle is vital in partnership, shareholder and co-debtor scenarios, where joint
and several liability is common. The case provides insight into the deductibility of
expenses related to tax settlements.  It  underscores the importance of assessing
whether the payments benefit the taxpayer directly and whether the expenses are
ordinary  and necessary  in  their  specific  business  context.  Accountants  and tax
advisors should meticulously examine the nature of the taxpayer’s obligations, the
rights to contribution, and the direct benefit conferred by related expenses. The
case provides an understanding for  tax preparers  about  what  kind of  evidence
supports a claimed deduction.


