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29 T.C. 688 (1958)

For a gift to qualify for the annual gift tax exclusion as a present interest, the
beneficiary must have an immediate right to use, possess, or enjoy the property, or
someone  acting  on  their  behalf  must  have  the  unqualified  right  to  demand
immediate distribution.

Summary

The case concerns whether gifts made in trust for minor beneficiaries qualified for
the annual gift tax exclusion. The donor created trusts for his grandchildren, giving
trustees the power to apply income and principal for the beneficiaries’ benefit until
they reached age 21. The Tax Court held that the gifts were of future interests, not
present interests, because the trustees had significant discretionary control over the
assets. This meant the gifts did not qualify for the annual gift tax exclusion. The
court emphasized that even with broad trustee authority, the beneficiaries did not
have an immediate right to the use or enjoyment of the property, and the co-trustee
could effectively prevent the immediate enjoyment of the gift.

Facts

A husband and wife created five identical trusts for their minor grandchildren. Each
trust was funded with $6,000 worth of securities. Each trust named two trustees:
the donor’s accountant and the beneficiary’s mother. The trusts stipulated that the
trustees would collect income, pay for the beneficiary’s maintenance, education, and
support, and pay the principal to the beneficiary at age 21. The trusts allowed the
trustees  to  apply  principal  for  the  beneficiary’s  maintenance,  education,  and
support. The donor intended the trustees to have the same authority as a general
guardian without the need to apply to any court.  The IRS determined that the
transfers did not qualify for the annual gift  tax exclusion and assessed gift  tax
deficiencies.

Procedural History

The  Commissioner  of  Internal  Revenue  determined  a  gift  tax  deficiency.  The
taxpayers challenged the deficiency in the United States Tax Court. The Tax Court
upheld the Commissioner’s determination.

Issue(s)

1. Whether the transfers in trust created present interests, thus qualifying for the
annual gift tax exclusion under I.R.C. § 1003(b)(3), 1939.

Holding

1. No, because the interests created in the securities were future interests due to
the trustees’ discretionary control over the assets and the lack of an unqualified
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right for the beneficiaries to demand immediate distribution.

Court’s Reasoning

The court relied on prior Supreme Court cases, including Fondren v. Commissioner
and Commissioner v.  Disston,  which established that for a gift  to be a present
interest, the beneficiary must have the “right presently to use, possess or enjoy the
property.” Alternatively, someone standing in the beneficiary’s shoes must have the
unqualified right to demand that the property be turned over to the beneficiary. The
court found that paragraph Tenth of the trust, which granted the trustees broad
authority akin to that of a guardian, was insufficient to overcome the creation of
future interests. The trustees, though given broad authority, were still trustees, not
guardians. The co-trustee (the mother) could not act alone and required the consent
of the other trustee. Thus, the beneficiaries lacked an immediate right to the assets,
and the gifts were deemed future interests. The court distinguished cases where a
guardian or someone acting as a guardian could demand the assets, and the court
also mentioned that the 1954 Code, which would have entitled the taxpayers to the
exclusions, was not retroactive.

Practical Implications

This case provides significant guidance when structuring gifts in trust for minors,
particularly  for  gift  tax  purposes.  Attorneys  must  ensure  that  trust  documents
provide beneficiaries, or those acting on their behalf, with an immediate right to the
property. The ability to immediately use, possess, or enjoy the gift (or the right to
demand distribution) is key. A trustee’s discretionary power over distributions, even
when broad, may prevent a finding of a present interest if the beneficiary cannot
compel distribution. Consider how this ruling would affect drafting the language of
trusts,  especially  with  respect  to  a  trustee’s  power  to  make distributions  or  a
beneficiary’s right to demand such distributions. Furthermore, the case underscores
the importance of careful planning to take advantage of exclusions and avoid gift tax
liability.  Later  cases,  particularly  those decided under I.R.C.  §  2503(c)  and the
Crummey rule, further refine the boundaries of present interests and the conditions
under which gifts for minors qualify for the annual gift tax exclusion, though the
Weintraub case’s basic requirements remain relevant. The key takeaway is that the
gift must be sufficiently immediate to qualify; control by a trustee without an easily
accessible right for the minor to access the funds will usually result in the denial of
the exclusion.


