Vischia v. Commissioner, 26 T.C. 1027 (1956)

A taxpayer who does not elect to report a gain from the sale of real property on the
installment basis in their initial tax return cannot later amend their return to
retroactively elect the installment method.

Summary

In 1950, Albert Vischia sold real property to his corporation, reporting the gain as a
long-term capital gain on his tax return. He did not elect to report the gain using the
installment method under Section 44 of the Internal Revenue Code. After filing his
return, Vischia requested to amend it to use the installment method. The
Commissioner of Internal Revenue denied the request, arguing an initial election
had been made. The Tax Court upheld the Commissioner’s decision, ruling that
Vischia’s initial filing, reporting the gain as a closed transaction, constituted an
election against the installment method, which could not be retroactively changed.

Facts

Albert Vischia purchased land and a building in 1941 for his winery business. The
business was incorporated in 1949, but the real property was not transferred to the
corporation at that time. On December 29, 1950, Vischia sold the property to the
corporation, receiving a mix of cash, a purchase money mortgage, and the
assumption of an existing mortgage. On their 1950 joint federal income tax return,
Vischia and his wife reported the gain from the sale as a long-term capital gain.
They did not elect to report the gain on the installment basis. After filing, they
sought to amend the return to use the installment method.

Procedural History

The Vischias filed a joint federal income tax return for 1950. The Commissioner of
Internal Revenue determined a deficiency and disallowed the Vischias’ subsequent
attempt to use the installment method. The Tax Court heard the case to determine if
the petitioners could elect to report on the installment basis the gain from a sale of
real property in 1950.

Issue(s)

Whether the taxpayers, having reported the sale as a closed transaction in their
initial return, could later elect to report the gain on the installment basis.

Holding

No, because by reporting the sale as a closed transaction on their initial return, the
taxpayers made an election against using the installment method, which they could
not subsequently change.
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Court’s Reasoning

The court relied on Section 44 of the Internal Revenue Code of 1939, which allowed
taxpayers to report gains from sales in installments. The court emphasized this
provision was permissive, not mandatory, giving taxpayers the right but not the duty
to use the installment method. The court found that by treating the sale as a closed
transaction on their return, the Vischias had effectively elected not to use the
installment method. The court cited Sarah Briarly, 29 B. T. A. 256, which stated that
the election to report gain on the installment basis requires “timely and affirmative
action.” The court also noted that the Vischias reported a gain on the sale in their
initial filing and the transaction was treated as closed. The court looked at multiple
cases to support the decision.

Practical Implications

This case establishes that taxpayers must make an affirmative choice when
reporting gains from real property sales. It clarifies that reporting the gain in a way
other than the installment method constitutes an election against using that method.
Tax advisors must ensure that taxpayers understand the implications of their initial
filings regarding installment reporting. It reinforces that taxpayers need to carefully
consider all options and make a clear election at the time of filing. Failing to do so
can prevent the retroactive application of the installment method, potentially
leading to higher tax liabilities. This case also has implications for how the IRS
interprets taxpayer elections. Subsequent cases will likely cite this ruling to enforce
similar restrictions on changing tax reporting methods.
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