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26 T.C. 107 (1956)

The Tax Court held that a taxpayer could be penalized for fraud with intent to evade
tax under Section 293(b) of the Internal Revenue Code (1939) even if no tax return
was filed, if  the taxpayer’s actions demonstrated a willful attempt to defeat the
statute or evade tax.

Summary

Fred N. Acker, a lawyer and businessman, failed to file income tax returns for the
years 1941, 1945, and 1946, despite having substantial income. The Commissioner
of Internal Revenue assessed deficiencies and penalties, including those for fraud
under I.R.C. § 293(b). Acker argued that the fraud penalty was inapplicable because
he  hadn’t  filed  a  return,  and  therefore  couldn’t  have  made  any  fraudulent
misrepresentations. The Tax Court, however, found that Acker’s consistent failure to
file, his knowledge of tax laws, and his efforts to conceal his income demonstrated a
fraudulent  intent  to  evade  tax,  justifying  the  penalties  imposed  by  the
Commissioner.  The  court  also  rejected  Acker’s  Eighth  Amendment  claim.

Facts

Fred N. Acker, an attorney and businessman, failed to file income tax returns for the
years  1941,  1945,  and 1946.  He had substantial  income from various  sources,
including  dividends,  capital  gains,  salary,  and  partnership  income.  Acker  was
knowledgeable  about  accounting  and  tax  laws.  He  had  been  an  executive  and
investor in several businesses and participated in the preparation of tax returns for
some companies. Despite knowing he was required to file, he deliberately chose not
to,  and concealed his  assets.  He refused to  cooperate  with  the  IRS,  providing
incomplete records and resisting requests for information. He was convicted in a
U.S. District Court of willful failure to file a return for 1946 and was sentenced to
imprisonment. He challenged the IRS’s assessment of deficiencies and additions to
tax including for fraud.

Procedural History

The  Commissioner  of  Internal  Revenue  assessed  income  tax  deficiencies  and
additions to tax, including a 50% penalty for fraud under I.R.C. § 293(b), along with
penalties for failing to file returns and declarations of estimated tax. Acker waived
questions on the deficiencies themselves and the penalty for failure to file returns.
He challenged other penalties in the Tax Court, arguing that the fraud penalty was
inappropriate  because  he  had  not  filed  a  return  and  thus  had  not  made  any
fraudulent misrepresentations.

Issue(s)

1. Whether the fraud penalty under I.R.C. § 293(b) could be applied when no tax
return was filed.
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2. Whether the Tax Court can impose additions to tax for failure to file returns,
failure  to  file  declarations  of  estimated  tax,  and  substantial  underestimates  of
estimated tax concurrently.

3. Whether the concurrent imposition of all additions to tax, along with criminal
penalties, violated the Eighth Amendment to the United States Constitution.

Holding

1. Yes, the fraud penalty under I.R.C. § 293(b) could be applied even though no
return was filed.

2. Yes, the Tax Court can impose these penalties concurrently.

3. No, the concurrent imposition of penalties did not violate the Eighth Amendment.

Court’s Reasoning

The court distinguished common law fraud from the statutory concept of “fraud with
intent to evade tax” under the Internal Revenue Code. The court noted that the
purpose of the fraud penalty is to protect the orderly administration of the tax
system, and that this penalty is applicable when a taxpayer’s actions demonstrate a
willful attempt to defeat the statute or evade tax. It concluded that such an intent to
evade could be inferred from a willful  failure to  file  a  return,  especially  when
coupled with an attempt to conceal income and assets, as in Acker’s case. The court
cited Acker’s knowledge of tax laws, his deliberate failure to file returns, and his
lack of cooperation with the IRS as evidence of his fraudulent intent. The court
emphasized that sanctions under multiple sections of the code could be imposed
concurrently. Finally, the court held that the Eighth Amendment applied only to
criminal cases, and that the Tax Court’s proceedings are civil  in nature, so the
Eighth Amendment was not violated.

Practical Implications

This case provides important guidance on the application of the fraud penalty in
situations where no return has been filed. It underscores that fraudulent intent can
be established even without  an affirmative misrepresentation on a filed return,
provided that the evidence demonstrates an attempt to evade taxes. It is important
for tax practitioners to advise clients that  a pattern of  non-filing,  coupled with
efforts to conceal income or assets, can trigger significant penalties, including the
fraud penalty under I.R.C. § 293(b). This case also reinforces that the Tax Court can
impose multiple penalties concurrently for different violations of the tax code. This
case also has implications for criminal tax prosecutions where similar evidence of
fraudulent intent is often presented.


