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25 T.C. 88 (1955)

Gains  from the  sale  of  leased  equipment  are  taxed  as  ordinary  income if  the
equipment was held primarily  for sale in the ordinary course of  the taxpayer’s
business, even if the taxpayer used an agent to facilitate the sales.

Summary

The United States Tax Court addressed whether gains from the sale of used motor
vehicles, previously leased by Philber Equipment Corporation, should be taxed as
ordinary income or capital gains. Philber leased trucks and trailers, and after the
lease term, its agent, Berman Sales Company, sold the vehicles at retail. The court
held  that  the  sales  generated ordinary  income because the  vehicles  were held
primarily for sale in the ordinary course of Philber’s business. The court emphasized
that Philber acquired the vehicles with the dual purpose of leasing and eventual
sale, making the sales a regular part of its business, despite the use of an agent.

Facts

Philber Equipment Corporation leased trucks, tractors, and trailers to customers.
The leases were generally for one year, and provided for return of the vehicles.
Philber did not maintain an inventory of equipment; instead, it purchased vehicles to
fulfill existing leases. After the lease term, Philber’s agent, Berman Sales Company,
which had the same ownership as Philber, sold the used vehicles at retail. Berman
had all necessary facilities to conduct retail sales of vehicles. Philber had no sales
force or showroom, and Berman acted as Philber’s agent in these sales, handling
sales at retail for a share of the proceeds. Philber consistently knew it was acquiring
the vehicles for a short-term lease, followed by a retail sale of the vehicle.

Procedural History

The Commissioner of Internal Revenue determined a deficiency in Philber’s income
and excess profits tax for the fiscal year ending June 30, 1951, arguing that the
gains from the sale of the motor vehicles should be taxed as ordinary income, not
capital gains. The case was brought before the United States Tax Court to resolve
this issue.

Issue(s)

1. Whether the gains realized on the sale of motor vehicles by Philber through its
agent are taxable as ordinary income or capital gains under Section 117(j) of the
Internal Revenue Code of 1939.

Holding

1. Yes, because the court found that the vehicles were held primarily for sale to
customers in the ordinary course of Philber’s trade or business.
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Court’s Reasoning

The court  examined whether the vehicles  were “property  held by the taxpayer
primarily for sale to customers in the ordinary course of his trade or business,” as
per Section 117(j) of the Internal Revenue Code of 1939. The court considered that
the  initial  purpose  for  acquiring  the  property  can  change  over  time,  and  the
determinative factor is the purpose for which the property is held at the time of sale.
The court found that the primary purpose for holding the vehicles at the time of sale
was sale, because Philber knew at the time of purchase that the vehicles would be
sold at retail after the short lease period. The court emphasized that “property may
be  acquired  and  held  for  more  than  one  essential  purpose.”  The  court  also
addressed the use of the agent, stating that the acts of Berman were the acts of
Philber. The court cited the maxim “qui facit per alium facit per se,” emphasizing
that Philber was utilizing Berman to fulfill their sales purpose.

Practical Implications

This case is critical for businesses that lease equipment and subsequently sell it. It
establishes that such sales may generate ordinary income, not capital gains, if the
equipment is considered held primarily for sale. Businesses cannot avoid ordinary
income taxation by using an agent to conduct sales, particularly where there is
common  ownership.  The  case  emphasizes  the  importance  of  determining  the
purpose for which the property is held at the time of sale and not solely on the initial
purchase. This case informs the IRS’s treatment of similar cases and is used by
businesses to determine their tax liabilities.


