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KRIS Radio Corp. v. Commissioner, 11 T.C. 1112 (1948)

To qualify for excess profits tax relief under Section 722(b)(4), a taxpayer must
demonstrate that its average base period net income is an inadequate standard of
normal  earnings  due  to  business  commencement  or  changes,  and  that  the
application of the “push-back” rule results in a higher constructive average base
period net income (CABPNI) than the actual average base period net income.

Summary

KRIS Radio Corp. sought excess profits tax relief, arguing that its commencement
and change in the character of its business during the base period warranted a
higher  constructive  average  base  period  net  income (CABPNI).  The  Tax  Court
examined whether the taxpayer could demonstrate that its base period net income
was  an  inadequate  standard  of  normal  earnings  due  to  the  commencement  of
business and a subsequent change in operational capacity. Applying the “push-back”
rule, the court assessed what the company’s 1939 income would have been had it
started business earlier and expanded its operations. The court found that even with
the push-back adjustments,  the company’s  actual  1939 net  income reflected its
normal earning level and denied relief, concluding that the petitioner failed to prove
that its average base period net income was an inadequate standard of normal
earnings.

Facts

KRIS Radio Corp. commenced business on April 1, 1937, within the relevant base
period. It was also established that the company’s operational capacity changed
from 500  watts  to  1000  watts  on  July  22,  1941.  However,  because  KRIS  had
committed to this change prior to January 1, 1940, under the regulations, it was
deemed to have occurred on December 31, 1939. The company sought tax relief
under section 722(b)(4), arguing that the business commencement and change of
character  warranted  a  higher  CABPNI.  The  IRS  contested  the  corporation’s
entitlement to relief.

Procedural History

KRIS Radio Corp.  petitioned the Tax Court for relief  from excess profits  taxes,
claiming that its average base period net income was an inadequate standard of
normal earnings. The Tax Court considered the evidence, including the application
of the “push-back” rule under section 722(b)(4), which allows a taxpayer to act as
though business had begun earlier than it actually did and also that character of the
business had changed at an earlier date.

Issue(s)

Whether KRIS Radio Corp. qualified for excess profits tax relief under Section1.
722(b)(4) due to the commencement of its business and a change in the
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character of the business.
Whether, applying the push-back rule, KRIS could establish that its actual2.
average base period net income was an inadequate standard of normal
earnings.

Holding

Yes, the Court found that KRIS Radio Corp. commenced business during the1.
base period and also changed the character of its business.
No, the Court held that even after applying the push-back rule, KRIS failed to2.
prove that its actual 1939 income did not reflect the earning level it would
have reached had it commenced business earlier and changed its operations.

Court’s Reasoning

The court applied Section 722(b)(4) of the Internal Revenue Code, which provides
excess  profits  tax  relief  if  a  taxpayer’s  average  base  period  net  income is  an
inadequate standard of normal earnings because the taxpayer commenced business
or  changed  the  character  of  the  business  during  the  base  period.  The  court
considered two key factors. First, that KRIS began its business during the base
period. Second, the change in the character of KRIS’s business, specifically the
increase in transmission power, which occurred after December 31, 1939 but was
the  result  of  pre-1940  planning  and  therefore  deemed  to  have  occurred  on
December 31, 1939.

The court then considered the “push-back rule,” which allowed KRIS to argue that
its  business commenced earlier  than it  actually  did,  and that  the business had
changed earlier as well. The Court had to determine whether the company’s 1939
income would have been higher if it had commenced business on April 1, 1935, and
expanded its operations on December 31, 1937. The court reviewed the evidence
and concluded that even with the push-back, the company’s actual 1939 income of
$30,784.84 accurately represented its normal earnings. As the court stated, “[W]e
have  concluded  that,  after  operation  of  the  commitment  and  push-back  rules,
petitioner  would  have  realized  net  income  in  1939  no  greater  than  its  actual
$30,784.84 net income for that year.” Because the CABPNI was not greater than the
actual  income,  relief  was  not  granted.  The  court  found  that  the  company’s
arguments about increased revenue from the NBC network were not supported by
the facts, as revenue from NBC was actually less in 1939 than in 1938. The Court
also noted that the excess profits tax law does not account for long development
periods of radio stations.

Practical Implications

This case underscores the importance of providing detailed financial and operational
evidence to support claims for tax relief based on changes in business character or
commencement. It highlights the specific requirements of the “push-back” rule in
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calculating CABPNI and illustrates that simply showing that a change occurred is
insufficient;  the taxpayer must  also prove that,  as  a  result  of  that  change,  the
CABPNI  would  be  higher.  Practitioners  must  carefully  analyze  the  taxpayer’s
financial history, market conditions, and the specific factors affecting income to
demonstrate  the  inadequacy of  the  average base  period net  income.  This  case
provides  precedent  regarding  what  types  of  evidence  are  persuasive  in
demonstrating  the  impact  of  a  business  commencement  or  change  on  earning
potential.  The decision also highlights how courts interpret regulations that are
applicable, such as those related to the “commitment rule.”


