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24 T.C. 273 (1955)

The Commissioner is not estopped from assessing a tax deficiency due to his prior
actions  if  the  taxpayer’s  failure  to  file  a  return  was  based  on  an  erroneous
interpretation of the law, and the penalty for failure to file a return is mandatory
even if the original failure was based on reasonable cause.

Summary

The U.S. Tax Court ruled against the petitioner, Harry Ginsberg, who argued that
the Commissioner was estopped from assessing gift tax deficiencies for 1937 and
1948 because of his actions related to a 1935 gift tax return. Ginsberg’s accountant
incorrectly advised him to file a gift tax return in 1935, and the Commissioner’s
subsequent request for trust documents was seen by Ginsberg as an acceptance of
this filing. The court held that the Commissioner was not estopped because the error
originated in a misinterpretation of law by the accountant. Additionally, the court
upheld the mandatory penalty for failure to file gift tax returns, regardless of the
taxpayer’s reasonable cause for not filing originally.

Facts

In 1935, Harry Ginsberg created four revocable inter vivos trusts, one for each of his
children, and transferred shares of stock to them. He also gifted shares to his wife.
Ginsberg consulted his accountant, who prepared a 1935 gift tax return reporting
the transfers. In 1936, the IRS sent Ginsberg a letter requesting copies of the trust
instruments,  which  he  provided.  In  1937,  the  trusts  were  amended to  become
irrevocable. In 1948, Ginsberg made additional gifts, and his accountant advised him
that no gift tax was due. In 1953, the Commissioner determined gift tax deficiencies
for 1937 and 1948, based on the 1937 amendments making the trusts irrevocable.
Ginsberg  argued  that  the  Commissioner  was  estopped  from  asserting  the
deficiencies  due  to  the  earlier  acceptance  of  his  1935  return  and  request  for
additional information.

Procedural History

The Commissioner of Internal Revenue determined deficiencies in Ginsberg’s gift
taxes for the years 1937 and 1948, along with penalties. Ginsberg appealed to the
U.S. Tax Court. The Tax Court sided with the Commissioner, and this case brief
concerns the Tax Court’s ruling.

Issue(s)

1. Whether the Commissioner was estopped from asserting a gift tax deficiency for
1937 due to his prior actions related to the 1935 gift tax return.

2. Whether the penalty for failure to file gift tax returns for 1937 and 1948 was
properly imposed.
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Holding

1. No, because the Commissioner was not estopped from assessing the deficiency.

2. Yes, because the penalties were properly imposed.

Court’s Reasoning

The court focused on whether the Commissioner was estopped. The court cited that
the Commissioner’s  failure  to  correct  errors  in  tax  returns  does  not  create  an
estoppel. The court found that Ginsberg’s failure to file a gift tax return for 1937
was due to his accountant’s misinterpretation of tax law, not any misrepresentation
by the Commissioner.  The court  noted that  the Supreme Court  case Burnet  v.
Guggenheim had clarified in 1933 that the gifts were completed when the trusts
became irrevocable, which occurred in 1937, not 1935. The court distinguished this
case from Stockstrom v. Commissioner, where the taxpayer relied on court decisions
and direct advice from the IRS. The court held that the Commissioner’s request for
the trust documents did not constitute an endorsement of the tax treatment, since
that would amount to a statement of law, rather than fact. The court found the
accountant, not the Commissioner, to be the source of the error.

Regarding the penalty for failure to file, the court stated the penalty was mandatory
based on the statute. The court noted, “the penalty for failure to file was mandatory
except where a return has subsequently been filed.” The court found no reason to
consider whether the original failure to file was due to reasonable cause. The statute
at the time did not make an exception for reasonable cause unless a return was
eventually filed.

Practical Implications

This case emphasizes that taxpayers cannot rely on the government’s silence or
general inquiries to excuse noncompliance with tax laws. Specifically, erroneous
advice  from  a  professional  does  not  protect  a  taxpayer  from  deficiencies.
Accountants and tax preparers should be sure to keep current with the law and
communicate well with their clients. The holding that the penalty for failure to file is
mandatory absent a filing, is still a critical part of the tax code. A taxpayer’s actions
must always be based on a correct understanding of the applicable tax law and not
on any perceived approval from the IRS that may be implied. This case also stresses
the importance of filing timely tax returns in the correct year, as any failure to do so
triggers penalties.


