Olympic Radio & Television, Inc. v. Commissioner, 18 T.C. 1055 (1952)

To obtain relief under section 722 of the 1939 Internal Revenue Code, a taxpayer
must demonstrate that its average base period net income is an inadequate standard
of normal earnings due to specific, qualifying circumstances, and that the requested
adjustments would result in a quantifiable tax benefit exceeding any already
provided by other calculations.

Summary

The Olympic Radio & Television, Inc. case involved a dispute over excess profits tax
relief under Section 722 of the 1939 Internal Revenue Code. The taxpayer argued
that its base period net income was an inadequate measure of normal earnings due
to temporary economic events and changes in business character. The Tax Court,
however, denied relief, finding that the taxpayer did not meet the specific criteria
for relief under Section 722(b)(2) or 722(b)(4). Specifically, the court held that any
relief under section 722(b)(2) would not exceed that afforded by the application of
the growth formula and that the taxpayer had not demonstrated that changes in its
productive capacity, as argued under 722(b)(4), directly and materially impacted its
base period income.

Facts

Olympic Radio & Television, Inc. sought relief from excess profits taxes for the years
1943-1945 under Section 722 of the 1939 Internal Revenue Code. The taxpayer
argued that its average base period net income was an inadequate standard because
of (1) temporary economic events and (2) a change in the character of the business
during the base period, specifically, changes in productive capacity. The
Commissioner of Internal Revenue denied the claims. The taxpayer’s business
involved aggressive marketing and expansion, including branding with the term
“Olympic” and association with the Olympic Games.

Procedural History

The Commissioner of Internal Revenue disallowed the taxpayer’s claims for relief
under Section 722. The taxpayer appealed this disallowance to the United States
Tax Court. The Tax Court reviewed the case and ultimately upheld the
Commissioner’s decision, denying the taxpayer’s requested relief.

Issue(s)

1. Whether the average base period net income is an inadequate standard of
normal earnings because the business of petitioner was depressed in the base
period because of temporary economic events unusual in its base period
experience within the purview of section 722 (b) (2).

2. Whether the average base period net income is an inadequate standard of
normal earnings because of a change in the character of petitioner’s business
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during the base period because of a difference in its capacity for production or
operation within the purview of section 722 (b) (4).

Holding

1. No, because even if the taxpayer qualified for relief under section 722(b)(2),
the relief available would not exceed that provided by the application of the
growth formula.

2. No, because the taxpayer failed to demonstrate that changes in productive
capacity materially restricted sales or resulted in additional income, as
required under section 722(b)(4).

Court’s Reasoning

The court addressed the arguments made by the taxpayer concerning both section
722(b)(2) and 722(b)(4). For section 722(b)(2), the court stated that assuming that
the economic circumstances qualified the petitioner for relief, a computation of the
potential relief showed that it would not exceed the relief already provided by the
application of the growth formula under section 713(f). Therefore, the taxpayer
failed to demonstrate it was entitled to relief.

Concerning section 722(b)(4), the court noted that the taxpayer must demonstrate
not only a change in productive capacity, but also that such change affected a
change in the character of the business which would increase its base period
income. The court found that the evidence demonstrated productive capacity did not
materially restrict the petitioner’s sales, and the increase in income was attributable
to aggressive management and increased demand, rather than the increased
productive capacity. The court cited Green Spring Dairy, Inc., in a strikingly similar
case, emphasizing that the increased capacity permitted, rather than caused,
expansion and growth. As the court stated, “[W]hatever changes took place with
respect to petitioner’s capacity for production and operation those changes did not
bear the proper relationship to its increased earnings to warrant the granting of the
relief otherwise authorized by section 722 (b) (4).”

Practical Implications

This case underscores the strict requirements for obtaining relief under Section 722
of the 1939 Internal Revenue Code (and similar provisions in subsequent tax codes).
It provides important guidance for practitioners: First, it shows that even if a
taxpayer meets the basic requirements for relief, the potential tax benefit must be
quantified and compared against other potential tax benefits. Second, the case
highlights the importance of establishing a direct causal link between the event or
condition cited for relief and the taxpayer’s base period income. Specifically, a
change in productive capacity must directly impact income. This requires a detailed
analysis of the company’s operations, market conditions, and financial data. This
case is a reminder to thoroughly investigate whether the taxpayer’s base period net
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income genuinely reflects normal earnings, and that any request for relief must be
supported by a convincing factual and legal argument.
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