23 T.C. 503 (1954)

A corporation is not entitled to an unused excess profits credit carry-back if it sold
substantially all of its business assets and ceased to operate a business, even if it
remained in existence and later resumed different business activities.

Summary

The American Well and Prospecting Company (Petitioner) sold its assets in 1946 to a
related corporation, effectively ceasing its original business operations. The
Petitioner remained in existence to facilitate the transfer of certain unassignable
contracts and claims. After a period, the Petitioner engaged in an entirely new line
of business. The Commissioner of Internal Revenue disallowed the Petitioner’s claim
for an unused excess profits credit carry-back from 1946 to 1944. The Tax Court
upheld the Commissioner’s decision, concluding that the Petitioner’s sale of its
business assets constituted a discontinuance of its original business, thereby
preventing the carry-back of the unused credit.

Facts

American Well and Prospecting Company was a Texas corporation, manufacturing
and selling oil well equipment. In 1944, Bethlehem Steel Company acquired all of
the Petitioner’s stock. In late 1945, the Petitioner contracted to sell all transferable
assets to Bethlehem Supply Company. This sale was completed on January 2, 1946.
The sale excluded certain unassignable rights. The Petitioner agreed to cooperate
with Bethlehem Supply to ensure the benefits of the contracts. The Petitioner’s
operations were essentially discontinued. The Petitioner later engaged in a new
business. The Petitioner claimed an unused excess profits credit carry-back from
1946 to 1944.

Procedural History

The Commissioner of Internal Revenue determined a deficiency in the Petitioner’s
1944 excess profits tax based on the disallowance of the unused credit carry-back
from 1946. The Petitioner challenged this determination in the United States Tax
Court. The Tax Court ruled in favor of the Commissioner.

Issue(s)

Whether the Petitioner was entitled to an unused excess profits credit carry-back
from 1946 to 1944, despite having sold its assets and essentially discontinued its
original business operations.

Holding

No, because the Tax Court held that the Petitioner’s sale of assets and cessation of
business operations disqualified it from carrying back the unused excess profits
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credit.
Court’s Reasoning

The court examined the legislative history and purpose of the excess profits tax
carry-back provisions. Congress intended these provisions to provide relief for
corporations facing declining profits, particularly after the war. The court
determined that allowing the Petitioner to carry back the unused credit would be
inconsistent with this purpose because the Petitioner had essentially ceased its
original business operations in 1946. The court distinguished the case from
situations where the business continued, even if under new ownership. The fact that
the Petitioner remained in existence, to resolve certain claims and later began a new
unrelated business was deemed irrelevant. The court relied on the cases of Winter &
Co., Indiana, 13 T.C. 108, Diamond A Cattle Co., 21 T.C. 1 and Wheeler Insulated
Wire Co., 22 T.C. 380.

Practical Implications

This case clarifies the requirements for utilizing excess profits tax carry-backs. The
critical factor is the continuation of the business that generated the original tax
liability. A complete cessation of business activities through the sale of assets, even
if the corporation continues to exist for other purposes, will generally disqualify a
taxpayer from the carry-back benefit. Businesses contemplating major asset sales or
restructuring should carefully consider the tax implications on carry-back credits.
The focus is not merely on the corporation’s continued existence as a legal entity but
on the actual continuation of the original business activity. This case is relevant to
corporate tax planning, especially in the context of mergers, acquisitions, and
divestitures.
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